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FOREWORD 


"JUVENILE  COURT  STANDARDS,"  Publication  No.  121, 
was  originally  issued  by  the  Children's  Bureau  in  1923.  That 
publication  was  prepared  by  a  committee  appointed  by  the  Chil- 
dren's Bureau  in  1921  and  adopted  by  a  conference  held  under  the 
auspices  of  the  Children's  Bureau  and  the  National  Probation 
Association  (now  the  National  Probation  and  Parole  Association). 
For  some  time,  both  agencies  have  recognized  that  a  new  set  of 
standards  should  be  developed  in  order  to  reflect  the  advances 
made  in  the  juvenile  court  field  as  well  as  the  greatly  increased 
knowledge  of  child  care.  This  new  set  of  standards  was  developed 
by  the  Children's  Bureau  in  cooperation  with  the  National 
Probation  and  Parole  Association  and  the  National  Council  of 
Juvenile  Court  Judges.  The  National  Council  of  Juvenile  Court 
Judges,  founded  in  1937,  has  since  its  establishment  been  concerned 
with  improving  the  standards  of  juvenile  courts  throughout  the 
country. 

A  grant  from  the  Field  Foundation  to  the  privately  financed 
Special  Juvenile  Delinquency  Project  cooperating  with  the  Chil- 
dren's Bureau  made  it  possible  for  the  Children's  Bureau  to  initiate 
and  carry  on  the  activities  incident  to  the  development  of  this 
publication. 

Several  working  drafts  of  the  material  in  this  publication  were 
developed  in  consultation  with  leaders  in  this  field.  Finally  a 
draft  was  presented  to  a  group  which  met  in  Washington  in  June 
1953.  This  group  of  about  30  persons  included  judges,  probation 
officers,  child  welfare  officials,  and  others  representing  the  fields 
of  law  and  social  work.  In  addition  the  draft  was  distributed  to 
about  150  persons  throughout  the  country  representing  the  same 
fields. 

Comments  and  suggestions  received  from  these  two  groups  were 
collated  and  carefully  considered  in  preparing  a  new  draft.  This 
draft  was  resubmitted  to  members  of  the  group  that  met  in  Wash- 
[ington  before  preparation  for  publication  was  undertaken.  Al- 
[though  some  individuals  may  find  themselves  in  disagreement  with 
[certain  points  in  this  material,  it  reflects  the  thinking  and  experi- 
!  ence  of  many  persons. 

Many  of  the  principles  and  practices  recommended  or  discussed 
in  this  publication  are  accepted  by  and  are  standard  operating 
practices  in  many  courts  throughout  the  country,  particularly  those 
in  the  large  urban  centers  which  are  fortunate  in  having  more 
adequate  resources.  Many  may  require  some  revision  in  practice 
or  in  the  statutes. 


Not  only  is  this  material  intended  for  use  by  judges,  but  it  is 
believed  that  it  will  be  helpful  to  probation  officers,  social 
workers — particularly  child  welfare  workers — attorneys,  legis- 
lators, and  citizen  groups  and  all  persons  interested  in  improving 
the  specialized  courts  of  their  communities. 

It  is  hoped  that  this  material  will  further  understanding  of  the 
many  problems  faced  by  these  specialized  courts.  Through  such 
understanding  the  courts  gain  stronger  support — so  greatly 
needed — in  order  for  them  to  serve  children  and  their  families  more 
effectively. 

This  publication  was  developed  under  the  direction  of  William 
H.  Sheridan,  Consultant  on  Juvenile  Delinquency  to  the  Children's 
Bureau.  The  task  of  collecting  and  organizing  background  source 
materials,  preparing  initial  drafts,  and  assisting  in  later  revisions 
was  entrusted  to  Alan  Keith-Lucas,  Associate  Professor,  School  of 
Social  Work,  University  of  North  Carolina.  Substantial  contribu- 
tions to  the  evolution  of  the  concepts  and  procedures  suggested  in 
this  document  and  to  its  preparation  were  made  by  Herbert  Wilton 
Beaser,  formerly  Chief,  Children's  Bureau  Branch,  Office  of  the 
General  Counsel,  United  States  Department  of  Health,  Education, 
and  Welfare,  now  Associate  Counsel,  United  States  Senate  Sub- 
committee Investigating  Juvenile  Delinquency,  and  by  Sol  Rubin, 
Legal  Consultant,  and  by  Will  C.  Turnbladh,  Executive  Director,  of 
the  National  Probation  and  Parole  Association. 

We  wish  to  acknowledge  the  wholehearted  support  and  assistance 
received  from  so  many  sources,  especially  the  staff  members  of  the 
National  Probation  and  Parole  Association,  the  Children's  Bureau, 
members  of  the  National  Council  of  Juvenile  Court  Judges,  and  of 
the  Office  of  the  General  Counsel  of  the  Department,  as  well  as 
the  many  other  individuals  from  the  fields  of  law  and  social  work 
who  reviewed  initial  drafts  and  made  thoughtful  and  helpful 
suggestions  to  improve  and  strengthen  this  publication. 


MARTHA  M.  ELIOT 

Chief,  Children's  Bureau. 


GEORGE  W.  SMYTH 

President,  National  Probation  and  Parole  Association. 


^^^i^^^h^hw^ 


PHILIP  B.  GILLIAM 
President,  National  Council  of  Juvenile  Court  Judges. 
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THE  SPECIALIZED  COURT 

its  philosophy  and  function 


Philosophy  of  the  Court 

THE  ESSENTIAL  PHILOSOPHY  of  the  juvenile  court, 
and  of  other  specialized  courts  handling  children's  cases,  has  been 
called  "individualized  justice."  ^  This  in  essence  means  that  the 
court  "recognizes  the  individuality  of  a  child  and  adapts  its  orders 
accordingly,"  ^  that  it  is  a  "legal  tribunal  w^here  law^  and  science, 
especially  the  science  of  medicine  and  those  sciences  which  deal 
with  human  behavior,  such  as  biology,  sociology,  and  psychology, 
work  side  by  side"  ^  and  that  its  purpose  is  remedial  and  to  a  degree 
preventive,  rather  than  punitive. 

The  specialized  court  owes  its  origin  to  the  humanitarian  impulse 
and  initiative  of  many  lawyers,  social  workers,  ministers  and  others 
who  had  become  increasingly  troubled  by  the  treatment  of  children 
under  the  criminal  law  and  whose  efforts  to  correct  this  condition 
resulted  in  the  establishment  of  the  world's  first  juvenile  court 
in  1899. 

Individualized  justice  is  not,  however,  easy  to  achieve.  In  order 
for  a  court  to  become  a  fully  effective  and  fair  tribunal  operating 
for  the  general  welfare  there  must  be : 

1     A  judge  and  a  staff  identified  with  and  capable  of  carrying  out 
a  nonpunitive  and  individualized  service. 


*  The  term  is  preferred  by  Roscoe  Pound  over  the  more  usual  "socialized 
justice"  on  the  basis  that  all  justice  is  social  in  purpose.  See  his  The  future  of 
socialized  justice.  In  Society's  Stake  in  the  Offender,  1946  yearbook,  National 
Probation  Association.  New  York:  The  Association,  1947.  291  pp. 
(pp.  6-18). 

^  Schramm,  Gustav  L.:  Philosophy  of  the  juvenile  court.  The  Annals  of  the 
American  Academy  of  Political  and  Social  Science  261:101-108,  1949. 
(p.  101). 

^  Lou,  Herbert  H. :  Juvenile  courts  in  the  United  States.  Chapel  Hill,  N.  C: 
The  University  of  North  Carolina  Press,  1927.     277  pp.  (p.  2) . 


2  Sufficient  facilities  available  in  the  court  and  the  community 
to  insure : 

(a)  that  the  dispositions  of  the  court  are  based  on  the  best 
available  knowledge  of  the  needs  of  the  child. 

(6)  that  the  child,  if  he  needs  care  and  treatment,  receives 
these  through  facilities  adapted  to  his  needs  and  from 
persons  properly  qualified  and  empowered  to  give  them. 

(c)  that  the  community  receives  adequate  protection. 

3  Procedures  that  are  designed  to  insure  that  two  objectives  are 
kept  constantly  in  mind,  these  being 

(a)  the  individualization  of  the  child  and  his  situation,  and 
(6)  the  protection  of  the  legal  and  constitutional  rights  of 
both  parents  and  child. 

Some  courts  have  been  able  to  meet  all  three  of  these  criteria. 
Others,  particularly  those  in  rural  areas,  have  not  been  able  to  find 
or  create  the  necessary  facilities.*  Others  still  have  not  fully 
grasped  the  concepts  of  a  nonpunitive  justice  and  some  have  not 
been  able  to  keep  in  balance  the  twofold  objective  set  forth  under 
(3)  above.  If  more  attention  is  paid  in  this  preliminary  discus- 
sion to  the  maintenance  of  this  balance  and  to  the  protection  of  the 
individual's  rights  than  to  the  problem  of  those  courts  whose  pro- 
cedures and  philosophy  are  still  punitive  in  nature,  it  is  because  the 
shortcomings  of  a  punitive  court  have  been  pretty  generally  recog- 
nized, while  there  has  been  less  concern,  especially  outside  the 
legal  profession,  about  the  protection  of  individual  rights  in  these 
courts. 

The  question  of  the  proper  balance  between  the  discretion  of  the 
court  and  the  rights  of  the  individual  is  partly  historical.^  Some 
early  writers,  for  instance,  reacting  against  the  then  common 
assumption  that  parental  rights  were  inalienable,  tended  to  con- 


*  See,  Lowell  Juilliard  Carr's  Most  courts  have  to  be  substandard !  Federal 
Probation  13:29-33,  1949. 

"  Roscoe  Pound  writes :  "All  legal  history  shows  the  difficulty  of  maintaining 
this  balance  in  showing  a  constant  fluctuation  between  reliance  on  rule  and 
justice  administered  in  accordance  with  established  norms  or  patterns  of  con- 
duct and  of  decision,  on  the  one  hand,  and  reliance  on  discretion  and  unfettered 
judgment  of  judge  or  magistrate  in  molding  his  decision  to  the  case  in  hand 
and  the  parties  individually,  on  the  other  hand.  The  19th  century,  following 
an  era  of  personal  government  and  of  judicial  disci'etion  in  the  rise  of  the  court 
of  chancery,  turned  to  rule  and  pushed  discretion  into  a  corner.  The  present 
century  by  a  like  reaction  turns  back  again  to  discretion.  .  .  .  Because  the  19th 
century  overemphasized  history,  the  fashion  of  thought  of  the  moment  tends 
to  ignore  history."  The  juvenile  court  in  the  service  state.  In  Current  Ap- 
proaches to  Delinquency,  1949  yearbook  of  the  National  Probation  and  Parole 
Association.     New  York:  the  Association,  1950.     319  pp.  (p.  27). 


sider  these  rights  as  "merely  a  privilege  or  a  duty  conferred  upon 
the  parent  in  the  exercise  of  the  police  power  of  the  State."  '^  The 
State  it  was  contended,  through  its  courts,  could,  therefore,  disre- 
gard or  derogate  from  these  rights  by  bringing  the  child  before  the 
court  without  the  use  of  any  process  at  all.  Some  support  for  this 
position  was  given  by  the  broadness  of  the  language  used  in  cer- 
tain decisions  of  higher  courts.  "To  save  a  child  from  becoming  a 
criminal,"  says  one  such  decision,  ".  .  .  the  legislature  surely  may 
provide  for  the  salvation  of  such  a  child  ...  by  bringing  it  into 
one  of  the  courts  of  the  State  without  any  process  at  all.  .  .  .  The 
act  is  but  an  exercise  by  the  State  of  its  supreme  power  over  the 
welfare  of  its  children  under  which  it  can  take  a  child  from  its 
father  and  let  it  go  where  it  will  ...  if  the  welfare  of  the  child  . . . 
can  be  thus  best  promoted."  '' 

In  fact,  the  first  juvenile  court  act  in  Illinois  did  not  require  that 
the  parent  be  notified  of  the  court's  proceedings,®  although  this 
fault  was  soon  remedied.  Similarly,  some  early  courts  developed 
what  must  have  been  a  most  comforting  theory  that  to  commit  a 
child  to  an  institution  was  an  act  designed  entirely  for  the  child's 
own  interest  and,  therefore,  involved  no  element  of  restraint  or 
loss  of  freedom.'' 

Early  juvenile  courts  struggled  against  a  weight  of  tradition  to 
establish  new  ideas.  In  the  eyes  of  many,  including  some  of  the 
leading  members  of  the  bar,  the  law  had  become,  by  the  end  of  the 
19th  century,  something  of  a  mechanized  procedure  unequal  to  the 
administration  of  justice.^-  Furthermore,  there  was  little  under- 
standing of  the  complexity  of  the  problems  involved.  A  good 
environment  and  good  education  were  often  thought  of  as  the  whole 
answer  to  the  problem  of  delinquency  and  neglect.  There  was  also 
what  today  would  be  an  entirely  unacceptable  distinction  between 


P 


"  C.  G.  Tiedeman's  Limitations  of  police  power  (St.  I^ouis,  1886),  sec.  166, 
quoted  in  Herbert  H.  Lou's  Juvenile  Courts  in  the  United  States.  Op.  cit.  at 
p.  8.     (See  footnote  3,  p.  1.) 

For  a  discussion  of  the  two  points  of  view  relative  to  parental  rights,  see 
Eastman,  Harry  L.  and  Cousins,  A.  N.:  Juvenile  court  and  welfare  agency: 
their  division  of  function.  American  Bar  Association  Journal  (1140  North 
Dearborn  Street,  Chicago  10)  38:  575-577,  623,  1952. 

'  Commonwealth  v.  Fisher,  213  Pa.  48,  62  Alt.  198,  200  (1905) . 

*  See  Julian  W.  Mack's  Legal  problems  involved  in  the  establishment  of  a 
juvenile  court  (quoted  in  Breckenridge,  Sophonisba  P.  and  Abbott,  Edith,  The 
Delinquent  Child  and  the  Home).  New  York:  Charities  Publication  Commit- 
tee, 1912.  355  pp.  (p.  181).  Also  quoted  in  Sophonisba  P.  Breckenridge's 
Social  Work  in  the  Courts.  Chicago :  Chicago  University  Press,  1934.  610  pp. 
(p.  197). 

'  See  Ex  parte  Sharp,  15  Idaho  120,  96  Pac.  563  (1908) . 

^°  Pound,  Roscoe:  Jurisprudence.  In  Encyclopedia  of  the  Social  Sciences. 
New  York:  The  Macmillan  Co.,  8:  477-490,  1935. 


responsible  citizens  on  the  one  hand  and  the  poor  and  uneducated 
on  the  other." 

Despite  these  tendencies,  which  were  largely  a  product  of  the 
age,  these  pioneers  did  much  to  establish  a  sound  philosophy  for 
juvenile  courts.  The  spirit  of  their  concepts  must  be  maintained. 
In  recognizing  the  importance  of  maintaining  a  balance  between 
individualization  and  the  protection  of  legal  rights,  any  suggestion 
must  be  avoided  of  a  return  to  a  mechanized,  routine  application 
of  an  "automatic"  justice,  which  would  be  no  justice  at  all  and 
which  would  deny  one  of  the  most  vital  functions  of  a  specialized 
court — that  of  giving  the  authoritative  support  needed  to  assure 
to  all  children  the  help,  the  care,  and  the  treatment  they  need. 
The  administration  of  justice  need  not  become  routinized.  Cur- 
rent criticism  as  well  as  recent  improvements  in  the  handling  of 
cases  in  other  areas — for  instance,  in  the  criminal  courts — shows  a 
desire  to  improve  standards  of  individualization  without  sacrificing 
basic  rights  of  individuals. 

The  situation  has,  indeed,  changed  in  the  past  50  years.  The 
principle  that  a  child  involved  in  delinquency  is  in  need  of  treatment 
rather  than  of  retributive  punishment,  for  instance,  is  far  more 
widely  accepted  today.  Juvenile  courts  and  treatment  agencies 
no  longer  have  to  fight  for  their  very  existence.  Their  concepts, 
although  not  as  well  understood  as  they  might  be,  are  not  unknown 
to  the  general  public.  The  complexities  of  the  job  to  be  done,  a 
fuller  appreciation  of  the  importance  of  family  relationships,  the 
greater  possibility  today  of  disagreements  between  experts  as  to 
the  best  handling  of  a  case,  a  knowledge  that  antisocial  behavior  in 
adults  as  well  as  in  children  is  not  solely  a  matter  of  ignorance  or 
perversity,  and  a  keener  appreciation  of  the  rights  of  all  people  to 
live  their  own  lives  as  fully  as  possible,  suggest  the  need  for  a 
reevaluation  of  some  of  the  earlier  approaches  and  attitudes.  The 
system  of  handling  the  problems  of  children  must  not  degenerate 
"into  a  star-chamber  proceedings  with  the  judge" — or,  it  might  be 
added,  the  social  worker  or  the  psychiatrist — "imposing  his  own 
particular  brand  of  culture  and  morals  on  indigent  people."  ^^  As 
Roscoe  Pound  writes,  "The  powers  of  the  Star  Chamber  were  a 
trifle  in  comparison  with  those  of  our  juvenile  courts  and  courts 
of  domestic  relations.  ...  It  is  well  known  that  too  often  the 
placing  of  a  child  in  a  home  or  even  in  an  institution  is  done  casu- 


"  Judge  Julian  Mack,  for  example,  lists  among  the  desirable  qualities  in  a 
probation  officer  "full  appreciation  of  the  difficulties  of  the  poorer  class  .  .  .". 
Breckenridge  and  Abbott,  op.  cit.  at  185.      (See  footnote  8,  p.  3.) 

^  Judge  Marion  G.  Woodward,  letter  reproduced  in  Social  Service  Review 
18:  367-368,  1944;  and  in  American  Journal  of  Public  Health  and  the  Nation's 
Health  34:632-634,  1944. 


ally  or  perfunctorily,  or  even  arbitrarily.  .  .  .  Even  with  the 
most  superior  personnel,  these  tribunals  call  for  legal  checks"  '^ 

Nor  do  we  want  to  lose  sight  of  the  basic  principle  underlying  the 
philosophy  of  such  courts  that  a  child  under  the  jurisdiction  of  the 
court  is  subject  to  the  discipline  and  entitled  to  the  protection  of 
the  State  which  ".  .  .  may  intervene  to  safeguard  him  from  neglect 
or  injury  and  to  enforce  legal  obligations  due  him;  and  the  atten- 
tion of  the  court  is  directed  primarily  toward  understanding  and 
meeting  the  child's  needs."  ^*  Proceedings  on  behalf  of  children  in 
these  courts  are  nonadversary  in  nature  and  the  court  must  be 
permitted  to  operate  with  informality  and  flexibility  as  far  as  possi- 
ble consistent  with  the  protection  of  the  rights  of  individuals  com- 
ing before  it.  Failure  to  permit  this  would  negate  the  basic  prin- 
ciples underlying  the  philosophy  of  these  courts.  On  the  other 
hand,  although  proceedings  on  behalf  of  children  are  nonadversary 
in  nature,  basic  rights  of  both  parent  and  child  are  involved. 

The  rights  of  parents  to  care  for  their  children  and  to  exercise 
their  discretion  in  meeting  the  needs  of  their  children  are  basic  to 
our  society.^^  Equally  basic  are  the  rights  of  children  to  maintain 
their  personal  liberty  free  from  other  than  parental  or  normal  com- 
munity restraint,  to  live  with  their  parents,  and  to  have  someone 
legally  responsible  for  protecting  their  interests.^^  Modern  psy- 
chology, in  emphasizing  the  importance  to  a  child  of  his  own  par- 
ents, has  only  confirmed  what  tradition,  religion,  and  common 
sense  have  long  known  to  be  true. 


"  By  permission  from  Social  treatment  in  probation  and  delinquency,  by 
Pauline  V.  Young.  Copyright,  1952.  McGraw-Hill  Book  Company,  Inc.,  New 
York  City.     536  pp.     Foreword  by  Roscoe  Pound,  p.  xv.     [Emphasis  added.] 

"  Nutt,  Alice  Scott:  The  juvenile  court  and  the  public  welfare  agency  in  the 
child  welfare  program.  In  Child  welfare  at  the  crossroads.  Children's  Bu- 
reau Publication  No.  327.  Washington,  D.  C. :  Government  Printing  Office, 
1949.     30  pp.  (p.  21). 

^  See:  Pierce  v.  Society  of  Sisters,  268  U.  S.  510 — "The  child  is  not  the  mere 
creature  of  State.  Those  who  nurture  him  and  direct  his  destiny  have  the 
right,  coupled  with  the  high  duty,  to  recognize  and  prepare  him  for  adult 
obligations." 

"  "Always  there  is  need  of  a  judge  to  safeguard  the  constitutional  guaran- 
ties of  our  Federal  and  State  bills  of  rights ;  to  make  sure  no  child  is  deprived 
of  life,  liberty  or  property  without  due  process  of  law;  that  no  parent  is  de- 
prived of  the  custody  of  his  child  without  due  process;  that  every  child  and 
necessary  adult  party  has  his  day  in  court.  .  .  . 

"There  must  be  a  judge  to  weigh  such  seeming  imponderables  as  the  child's 
best  interest  over  against  the  natural  and  legal  rights  of  the  parent;  as  the 
child's  best  interest  over  against  the  general  security  or  protection  of 
society.  .  .  ." 

Alexander,  Paul  W. :  Of  Juvenile  court  justice  and  judges.  In  Redirecting 
the  Delinquent,  1947  Yearbook  of  the  National  Probation  and  Parole  Associa- 
tion.    New  York:  The  Association,  1948.     336  pp.  (p.  197) . 


These  rights  of  both  the  child  and  his  parents  are  accompanied 
by  corresponding  responsibilities  enforceable  at  law.  The  parents 
must  send  their  child  to  school  and  the  child  must  go.  Both  are 
limited  in  relation  to  the  amount  and  kind  of  work  the  child  may- 
be allowed  to  do.  Both  must  obey  certain  additional  require- 
ments— such  as  public  health  laws  and  regulations — promulgated 
to  protect  the  general  welfare  of  all  children  and  of  society  as  a 
whole. 

But  in  most  of  their  decisions  with  respect  to  their  child,  parents 
are  free  to  follow  their  own  judgment.  Their  rights  are  protected 
by  law.     So  are  the  rights  of  the  child. 

Nevertheless,  there  are  situations  in  which  society  has  the  obli- 
gation to  act  for  the  protection  of  the  child  and  society.  Parents 
may  have  failed  to  provide  the  child  with  the  care,  protection  or 
training  that  he  ought  to  have.  There  may,  in  fact,  be  no  one  avail- 
able to  fulfill  these  needs  of  the  child.  The  child  may  have  rebelled 
against  the  authority  of  his  parents  to  the  point  that  he  is  or  may 
become  a  danger  to  society  or  to  himself,  or  the  child  may  have 
committed  an  act  which,  if  performed  by  an  adult,  would  be  a 
crime. 

In  taking  action  in  such  a  case,  society,  if  it  is  to  see  that  the 
child  receives  the  care,  protection  or  help  he  needs,  may  have  to 
limit  the  parents'  rights.  Similarly,  the  child  may  have  his  free- 
dom limited  in  his  own  and  in  society's  interest. 

It  is  a  principle  of  our  society  that  when  such  rights  are  limited 
they  can  be  so  limited  only  in  accordance  with  due  process  of  law," 
and  only  to  the  extent  and  for  the  period  necessary  to  insure  public 
protection  and  to  make  it  possible  for  the  child's  and  the  parents' 
rights  to  be  reestablished. 

Thus,  while  a  court  must  have  reasonable  discretion  to  act  in  the 
best  interests  of  a  child,  and  must  have  the  facilities  necessary  for 
study,  care  and  treatment,  if  it  is  not  to  attempt  something  beyond 
its  competence,  certain  principles  appear  to  be  generally  applicable 
even  to  the  most  progressive  courts,  and  should  be  recognized  as 


"  "In  their  zeal  to  care  for  children  neither  juvenile  judges  nor  welfare 
workers  can  be  permitted  to  violate  the  Constitution,  especially  the  Constitu- 
tional provisions  as  to  due  process  that  are  involved  in  moving  a  child  from  its 
home.  The  indispensable  elements  of  due  process  are:  first,  a  tribunal  with 
jurisdiction;  second,  notice  of  a  hearing  to  the  pi-oper  parties;  and  finally,  a 
fair  hearing.  All  three  must  be  present  if  we  are  to  treat  the  child  as  an 
individual  human  being  and  not  to  revert,  in  spite  of  good  intentions,  to  the 
more  primitive  days  when  he  was  treated  as  a  chattel."  Arthur  T.  Vanderbilt, 
Chief  Justice,  Supreme  Court  of  New  Jersey,  in  foreword  to  Maxine  Brood 
Virtue's  Basic  structure  of  children's  services  in  Michigan.  Ann  Arbor,  Mich. : 
The  American  Judicature  Society,  1953.     391  pp.  (p.  x) . 


an  essential  part  of  individualized  justice  by  all  coming  into  contact 
with  the  court.     These  include : 

1  The  conditions  under  which  the  State  is  empowered  to  inter- 
vene in  the  upbringing  of  a  child  should  be  specifically  and 
clearly  delineated  in  the  statutes.  Whenever  the  State  seeks  to 
intervene,  it  should  be  required  to  show  that  those  conditions 
do  in  fact  exist  with  respect  to  a  child  and  that  its  intervention 
is  necessary  to  protect  the  child  or  the  community,  or  both. 
The  State  should  not  be  able  to  interfere  with  the  rights  of  the 
parents  with  respect  to  their  child  and  assume  jurisdiction  over 
such  child  on  the  generalized  assumption  that  the  child  is  in 
need  of  the  care  or  protection  of  the  State  or  merely  because  it 
disagrees  with  the  parent  as  to  the  "best  course  to  pursue  in 
rearing  a  child."  ^^  Nor  should  it  be  authorized  to  take  children 
from  their  parents  "merely  because,  in  the  estimation  of  pro- 
bation officers  and  courts,  the  children  can  be  better  provided 
for  and  more  wisely  trained  as  wards  of  the  State."  ^^ 

2  Both  the  child  and  his  parents  are  entitled  to  know  the  bases 
on  which  the  State  seeks  to  intervene  and  on  which  it  predicates 
its  plan  for  the  care  and  treatment  of  the  child.  They  are 
equally  entitled  to  rebut  these  bases  either  directly  by  question- 
ing witnesses,  or  indirectly  by  presenting  facts  to  the  contrary. 
This  means  that  rules  of  evidence  calculated  to  assure  proceed- 
ings in  accordance  with  due  process  of  law  should  be  applicable 
to  children's  cases.  However,  it  is  essential  that  these  rules  of 
evidence  be  especially  designed.  They  should  protect  the  in- 
formality of  the  hearing  and  avoid  the  needless  legalisms  of  the 
rules  of  evidence  customarily  applicable  to  other  judicial  hear- 
ings. But  at  the  same  time  they  must  assure  that  there  will  be 
an  orderly  presentation  of  credible  facts  in  a  manner  calculated 
to  protect  the  rights  of  all  concerned.  (See  p.  53,  THE  HEAR- 
ING OF  CHILDREN'S  CASES.)  This  principle  also  entails 
written  findings,  some  form  of  record  of  the  hearing,  and  the 
right  to  appeal.  The  court  should  give  clear  reasons  for  its 
decision  as  to  the  finding  with  respect  to  allegations  made  and 
any  order  affecting  the  rights  of  the  parents  or  the  rights  and 
status  of  the  child.  Any  order  for  treatment,  care  or  protection 
does,  in  fact,  affect  these  rights. 

3  The  statute  should  authorize  the  court  to  take  specific  actions 
in  relation  to  certain  causes  rather  than  allow  it  unlimited  dis- 
cretion to  make  any  disposition  or  to  order  any  treatment  that 


"  Lindsay  v.  Lindsay,  257  111.  328, 100  N.  E.  892,  896  (1913) . 

"  People  V.  Gutierrez,  47  Cal.  App.  128, 190,  Pac.  200,  202  (1920). 


it  may  think  advisable.  It  must,  however,  have  wide  discretion 
within  the  range  of  specific  actions  authorized. 
4  There  should  be  certain  procedural  safeguards  established  for 
the  protection  of  the  rights  of  parents  and  children.  Although 
parties  in  these  proceedings  may  seldom  make  use  of  such  safe- 
guards, their  existence  is  none  the  less  important.  They  are 
important  not  only  for  the  protection  of  rights  but  also  to  help 
insure  that  the  decisions  affecting  the  social  planning  for  chil- 
dren are  based  on  sound  legal  procedure  and  will  not  be  dis- 
turbed at  a  later  date  on  the  basis  that  rights  were  denied. 

Where  these  principles  are  observed,  individualized  justice  is 
not  hampered  but  rather  strengthened  by  being  placed  within  the 
traditional  framework  of  American  constitutional  rights  and 
judicial  practice.  The  judge  who  is  truly  concerned  with  the  wel- 
fare of  those  brought  before  him  and  who  is  supported  by  an 
adequate  staff  and  adequate  facilities  will  find  it  no  less  possible 
to  make  judgments  that  will  enable  the  child  to  obtain  the  care  and 
treatment  he  needs.  At  the  same  time  no  one  need  come  before 
him  fearful  that  he  will  not  be  given  a  chance  to  protect  his  own 
rights  and  those  of  his  child. 

The  principles  set  forth  in  this  section  will  be  discussed  more 
fully  in  subsequent  parts  of  this  publication.  It  is  recognized  that 
there  can  be  no  absolute  standards  of  performance  or  procedures, 
although  the  essential  principles  should  be  the  same  for  every  court. 
It  is  further  recognized  that  the  real  effectiveness  and  democratic 
nature  of  the  process  will  not  depend  alone  upon  written  standards 
or  procedures  or  facilities  available  but  also  upon  the  wisdom, 
humility,  understanding,  sympathy,  fairness,  and  devotion  of  every 
person  concerned  with  the  care  and  treatment  of  children.  Such 
persons  include  not  only  the  administrators  and  employees  of  courts 
or  agencies  entrusted  with  important  decisions,  but  the  legislators 
enacting  provisions  for  them,  and  the  individuals  and  groups 
advising  with  them  and  cooperating  with  them.  Sound  legis- 
lation alone  cannot  create  a  good  system,  although  it  can  be  quite 
helpful  to  it.  Nor  can  a  good  system  exist  in  a  community  or  a 
nation  whose  spirit  is  opposed  or  indifferent  to  the  accomplishment 
of  its  purposes. 

Function  of  the  Court 

Since  their  inception,  juvenile  courts  have  often  found  them- 
selves without  community  resources  with  which  to  make  their  judg- 
ments effective.  For  example,  in  a  community  without  proper 
facilities,  a  child  who  required  foster  home  care  might  be  left  in  a 
damaging  home  situation,  be  "committed"  to  an  institution,  or  be 
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placed  in  a  substandard  facility.  None  of  these  solutions  would 
have  met  the  child's  need.  Because  of  such  lack  of  necessary  re- 
sources within  the  community,  many  courts  found  themselves 
forced  to  develop  child-caring  facilities  within  their  own  adminis- 
trative structures  much  against  their  will  and  principles.  Other 
courts,  believing  that  the  administration  of  some  of  these  child- 
caring  facilities  was  an  appropriate  role  for  the  court  to  play, 
developed  such  facilities  with  a  great  deal  less  reluctance.  Still 
others  have  simply  accepted  the  lack  of  proper  facilities  without 
taking  any  action. 

There  are  different  ways  of  looking  at  this  development.  At 
one  extreme  are  those  authorities  who  believe  that  the  court  should 
itself  administer  most  of  the  child-caring  and  treatment  facilities, 
such  as  have  been  developed  by  voluntary,  and  more  recently,  pubhc 
agencies.  In  their  view,  the  court  would  thus  become  the  primary 
public  child-caring  agency  in  the  community.  At  the  opposite 
extreme  are  those  who  would  limit  the  court's  function  more  dras- 
tically by  transferring  its  powers  of  disposition  to  an  administra- 
tive panel  or  tribunal  as  has  been  done  in  some  European  countries.^" 

There  would  be  serious  question  as  to  the  constitutionality  of 
such  an  administrative  tribunal.  Such  a  tribunal  would  be  making 
decisions  that  would  deprive  parents  of  the  custody  of  their  child 
or  a  child  of  his  freedom. ^^  An  administrative  tribunal  made  up 
of  experts  in  the  social  sciences — as  the  proponents  of  such  a  tri- 
bunal usually  conceive  it  to  be — is  not  necessarily  trained  to 
protect  the  rights  of  people  coming  before  it.  Moreover,  an  admin- 
istrative tribunal  would  be  no  more  likely  than  a  judge  to  come  to 
decisions  that  are  sound  for  the  child.  Like  the  judge,  the  tribunal 
must  rely  for  its  decision  on  the  study  made  by  the  probation  staff, 
with  the  help  of  medical,  psychiatric,  and  community  resources. 


'"See  Lejins,  Peter:  Is  the  youth  authority  really  paying  off?  In  The 
Proceedings  of  the  National  Conference  of  Juvenile  Agencies,  Forty-seventh 
Annual  Meeting,  1950.  1951.  136  pp.  (pp.  87-93).  (Address  communica- 
tions to  E.  L.  Johnstone,  Executive  Secretary  and  Treasurer,  State  Colony, 
Woodbine,  N.  J.) 

Also  see  Swiggard,  Margaret  M.:  Children  aren't  fooled.  Survey  Mid- 
monthly  LXXVIII  133-135,  1942. 

"  See  Lenroot,  Katharine  F. :  Should  the  protection  of  neglected  and  morally 
abandoned  children  be  secured  by  a  judicial  authority  or  by  a  nonjudicial 
body?  Should  the  courts  for  delinquent  children  and  juveniles  be  maintained? 
Twelfth  International  Penal  and  Penitentiary  Congress,  1950.  The  Hague: 
Administration  of  Prisons,  1950.     IV-2.     8  pp. 

Roscoe  Pound  in  his  The  Juvenile  court  in  the  service  state,  op.  cit.  (see 
footnote  5,  p.  2) ,  stated  that  in  his  opinion  it  was  fortunate  that  the  first  juve- 
nile court  was  established  in  a  State  with  separate  equity  jurisdiction,  other- 
wise there  might  have  been  similar  administrative  tribunals  established  in 
this  country. 


The  members  of  the  panel  cannot  themselves  make  social  studies, 
nor  should  they,  if  they  are  to  act  in  a  judicial  capacity. 

On  the  other  hand,  it  does  not  seem  desirable  to  center  all  child- 
caring  services  in  a  court.  The  kind  of  detailed  planning,  for  in- 
stance, involved  in  the  day  to  day  care  or  residential  treatment  of 
children  should  not  be  a  matter  of  judicial  decision,  nor  should  a 
court  review  its  own  acts  as  it  well  might  be  called  upon  to  do  in 
such  a  situation.  An  agency  providing  specialized  child-caring 
services  should  be  part  of  the  executive  branch  of  government  or  a 
voluntary  agency  and  should  be  under  the  direction  of  an  executive 
trained  in  social  work.  It  should  not  be  a  part  of  the  judicial 
branch  of  government  and  should  not  be  under  the  direction  of  a 
person  whose  primary  qualification  for  the  job  is  legal  training. 
Also,  the  court  ought  not  to  be  burdened  with  the  details  of  admin- 
istration or  policy  that  such  an  agency  requires.  The  question  of 
duplication  is  also  of  importance.  Many  social  agencies  render- 
ing excellent  service  to  children  entrusted  to  their  care  by  courts 
are  privately  supported.  Others,  although  publicly  supported, 
may  need  also  to  provide  care  for  children  who  have  not  come  to 
them  through  the  courts.  A  parent  who  needs  and  wants  care  for 
his  child  not  requiring  a  change  in  legal  status  should  not  be  com- 
pelled to  go  through  a  court.  To  create  two  public  services,  one 
in  the  court  and  one  outside,  giving  the  same  type  of  care  would 
seem  unnecessary. 

Neither  extreme  point  of  view  would,  therefore,  seem  to  meet 
the  situation.  A  point  of  view  which  places  some  services  in  the 
court  and  others  in  an  agency  in  the  executive  branch  of  govern- 
ment or  a  voluntary  agency  would  seem  to  be  more  practical  and 
to  be  in  line  with  the  American  tradition  regarding  the  separation 
of  powers.  What  services  should  be  administratively  subject  to 
each  must  depend  on  the  essential  nature  of  their  contribution  to 
the  total  process.  To  say  that  the  court  should  undertake  the 
judicial  function  and  the  agency  the  administrative,  although  basic- 
ally sound,  is  an  oversimplification  of  the  problem  and  should  not  be 
taken  too  literally.  Actually  there  is  no  agreement  as  to  what  is 
"administrative"  and  what  "judicial,"  nor  can  the  two  processes 
always  be  separated  in  relation  to  court  process.  Rather  it  may 
have  to  be  said  that  the  court  should  have  control  over  the  services 
which  are  necessary  or  closely  related  to  its  judicial  function. 
Services  which  do  not  fall  into  this  category  should  be  admin- 
istered by  an  agency  in  the  executive  branch  of  government  or  by 
a  voluntary  agency.  Even  then  it  will  be  found  that  some  services 
are  so  closely  related  to  both  functions  that  the  choice  may  have 
to  depend  on  pragmatic  or  incidental  factors. 
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For  example,  in  a  case  of  neglect  or  delinquency  the  process  by 
which  the  State  assumes  partial  authority  over  the  upbringing  of 
a  child  and  implements  this  authority  can  be  divided  in  general  into 
eight  steps : 

1  Investigation  of  complaint  and  filing  of  petition.  Investiga- 
tion as  used  here  is  the  action  required  to  secure  the  facts 
necessary  to  determine  whether  an  act  of  delinquency  has  actu- 
ally been  committed  or  a  condition  of  neglect  actually  exists. 
The  individual  or  agency  who  has  received  the  complaint,  made 
the  investigation,  and  requests  authorization  from  the  court  to 
file  a  petition  is  responsible  for  providing  the  evidence  to  sup- 
port the  allegations  made  in  the  petition.  It  seems  clear  that 
investigation,  as  defined  here,  and  the  filing  of  a  petition  are  not 
appropriate  functions  of  the  court.  A  court  through  the  use 
of  its  own  staff  should  not  be  placed  in  the  position  of  investi- 
gator and  petitioner  and  also  act  as  the  tribunal  deciding  the 
validity  of  the  allegations  in  the  petition.  Generally,  therefore, 
investigating  complaints  and  filing  of  petitions  require  services 
proper  to  the  police  or  to  such  other  administrative  agency 
providing  protective  service  for  children  as  may  exist  and  be 
vested  by  law  with  these  functions.  In  certain  situations, 
however,  it  may  be  desirable  for  the  court  through  its  own 
personnel  to  take  such  action,  for  example,  in  the  case  of  a  child 
on  probation  who  is  alleged  to  have  committed  a  delinquent  act. 

2  Determination  of  the  need  for  and  nature  of  court  action. 
When  a  situation  is  brought  to  the  attention  of  the  court  for 
action,  it  should  have  the  power  to  determine  whether  action  is 
needed,  and  if  so,  the  nature  of  such  action.  Generally,  the 
court's  intake  service  is  primarily  responsible  for  making  a 
preliminary  screening  to  determine  whether  the  protection  of 
the  child  and  the  community  requires  further  action.^^  Since 
this  is  a  responsibility  of  the  court,  it  is  appropriate  that  the 
intake  service  be  placed  within  the  administrative  structure  of 
the  court. 

3  Establishing  the  fact  that  the  child  is  within  the  jurisdiction 
of  the  court.  This  action,  calling  as  it  does  for  a  legal  deter- 
mination as  to  the  authority  of  the  court  to  act  in  the  case,  is 
clearly  a  judicial  function. 

4  Establishing  the  facts  as  alleged  in  the  petition.  This  action 
is  similar  to  that  of  3  and  is  clearly  a  judicial  function. 


■^  See  p.  40,  INTAKE.  This  type  of  screening  process  is,  of  course,  appro- 
priate particularly  in  neglect  or  delinquency  situations.  Where  there  is  an 
absolute  right  to  file  a  petition  as  in  adoption  cases,  the  screening  would  be 
limited  to  ascertaining  whether  the  papers  were  properly  made  out,  etc. 
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Making  the  social  study.  A  social  study  is  made  for  the  specific 
purpose  of  helping  the  court  determine  what  treatment  disposi- 
tion to  make.  The  court's  determination  will,  of  course,  be 
based  upon  all  relevant  facts  presented  to  it,  whether  presented 
as  a  result  of  the  social  study  or  outside  of  such  a  study,  through 
other  testimony.  The  cardinal  principle  should  be  that  the 
court  should  have  before  it  all  the  facts  necessary  to  make  an 
intelligent  decision.  The  judge  has  responsibility  for  making 
decisions  and  it  is  he  whom  the  community  holds  accountable. 
In  most  cases,  however,  he  relies  to  a  considerable  extent  upon 
the  social  study  made  by  other  persons  in  arriving  at  his  deci- 
sion. He  needs,  therefore,  to  have  confidence  in  such  persons 
and  to  be  able  to  hold  them  accountable  for  the  adequacy  of  the 
social  study  and  general  performance  of  their  duties.  In 
neglect  or  delinquency  cases,  it  is  believed  that  the  social  study 
is  so  closely  related  to  the  judicial  process  that  is  should  nor- 
mally but  not  necessarily  be  done  by  personnel  administratively 
attached  to  the  court.  In  other  types  of  cases  this  may  or 
may  not  be  so.^^  When  this  service  is  provided  by  a  worker  in 
another  agency,  such  as  a  child  welfare  worker  in  the  public 
welfare  department  or  in  a  voluntary  agency,  the  worker  should 
be  administratively  responsible  to  the  court  for  service  per- 
formed for  the  court. 

Determining  what  action  needs  to  be  taken  and  what  rights, 
if  any,  of  the  parent  or  child  need  to  be  limited.  This  action, 
involving  possible  limitations  on  the  rights  of  the  child  or  his 
parents  or  a  change  in  the  legal  status  of  the  child,  is  clearly 
judicial. 

Providing  needed  care  and  treatment.  The  operation  of  facili- 
ties for  the  care  and  treatment  of  children  away  from  their  own 
homes  is  a  function  appropriate  to  administrative  agencies.  In 
the  case  of  detention,"  a  second  principle  is  involved.  Deten- 
tion involves  protection  of  the  community  as  well  as  that  of  the 
child.  Detention  also  involves  limiting  the  rights  of  the  parent 
and  child.  For  this  reason  the  court  must  have  control  over 
intake  and  release.  Following  this  second  principle,  good  de- 
tention has  been  developed  under  the  administration  of  courts, 
particularly  in  urban  communities.     However,  it  should  be 


^  For  this  rule  see  Essentials  of  adoption  law  and  procedure.  Children's 
Bureau  Publication  No  331.  Washington,  D.  C:  Government  Printing  Office, 
1949.  27  pp.  (pp.  16-18),  where  it  is  recommended  that  the  social  study  in 
adoption  cases  be  made  by  the  welfare  department  or  by  a  public  or  private 
agency  designated  by  it.     Some  adoption  statutes  require  this. 

"  Note  meaning  of  detention,  as  here  used,  is  limited  to  secure  detention 
(See  p.  14.     TERMS  AND  DEFINITIONS.) 
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possible  to  combine  the  two  principles  by  placing  administra- 
tion of  detention  facilities  under  an  administrative  agency  and 
ensuring  that  the  court  has  control  over  intake  and  release  and 
has  a  part  in  developing  administrative  policy. 

The  administration  of  shelter  care  facilities  for  children 
awaiting  court  hearing  is  more  closely  related  to  the  general 
child-caring  functions  of  administrative  agencies  and  should 
be  provided  by  them. 

Providing  treatment  in  his  own  home  to  the  child  who  has 
come  before  the  court  may  involve  two  different  situations. 
It  may  involve  the  legal  status  of  probation.  This  status, 
similar  to  the  making  of  the  social  study,  is  so  closely  related  to 
the  judicial  process  in  delinquency  cases  that  it  should  be  per- 
formed by  personnel  administratively  under  the  direction  of  the 
court  or  responsible  to  the  court.  Such  action  is  especially 
warranted  since  it  enables  the  same  person  who  makes  the  study 
to  continue  to  work  with  the  child  and  parents  during  the  proba- 
tion period. 

Treatment  of  a  child  in  his  own  home  in  neglect  situations 
may  also  involve  protective  supervision.  (See  p.  19,  TERMS 
AND  DEFINITIONS.)  This  involves  casework  service  to  the 
family  which  is  generally  more  closely  related  to  that  given  by 
family  or  children's  agencies.  However,  this  service  involves 
responsibilities  to  and  by  the  court  which  require  that  the  serv- 
ice be  given  by  the  court  where  no  agency  is  willing  to  undertake 
this  responsibility. 

Releasing  the  child  from  the  control  of  the  State.  This  action 
involves  removing  the  limitation  placed  on  the  rights  of  the 
child  and  parents — which  were  originally  limited  by  judicial 
action — and  may  often  involve  a  change  in  the  legal  status  of 
the  child.  These  seem  to  be  actions  falling  clearly  within  the 
judicial  functions. 
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TERMS  AND  DEFINITIONS 


Custody  and  guardianship  are  terms  which  are  constantly  being 
used  with  widely  different  meanings. ^^  In  fact,  some  juvenile 
court  laws  use  the  terms  interchangeably .^^  Nevertheless,  a  clear 
definition  is  necessary  since  in  dealing  with  children  the  court  needs 
to  differentiate  between  these  two  legal  relationships  to  children. 
As  a  result  of  this  lack  of  clarity,  confusion  exists  among  courts 
and  agencies  as  to  what  their  powers  and  responsibilities  are  with 
respect  to  an  individual  child.  Parents  as  well  do  not  know  to 
what  extent  their  rights  have  been  limited  by  a  court  order  and 
what  responsibilities  they  retain.  On  the  one  hand  agencies  may 
assume  unwarranted  powers  over  the  child  to  the  improper  exclu- 
sion of  the  powers  of  the  parents  which  they  still  legally  possess, 
and  on  the  other  hand,  agencies  may  be  fearful  to  act  because  they 
are  not  sure  of  what  power  they  actually  have  been  given.  This 
confusion  has  had  an  adverse  effect  on  the  development  of  sound 
working  relationships  between  courts  and  social  agencies  in  many 
communities.  For  the  reasons  stated  above,  it  is  believed  neces- 
sary to  define  certain  terms — guardianship  of  the  person,  legal 
custody,  and  residual  parental  rights — and  to  hope  that  existing 
legislation  will  be  clarified  by  using  these  or  similar  terms  with 
the  same  precision.  Such  clarification  would  enable  the  courts  to 
vest  in  another  agency  or  individual  precisely  the  rights  and 
duties — and  no  greater  rights  and  duties — with  respect  to  a  child 
that  are  required  for  the  child's  treatment. 

Throughout  this  publication,  these  terms  are  used  only  to 
describe  the  powers  and  duties  set  forth  in  the  following  discussion. 

The  rights  and  responsibilities  of  parents  in  relation  to  their 
children  are  numerous.  Parents  have  a  right  to  the  care,  custody 
and  control,  and  the  earnings  of  their  children.  They  have  a  right 
to  administer  reasonable  disciplinary  measures.  They  have  the 
power  to  make  major  decisions  affecting  their  child's  life,  such  as 
consenting  to  medical  care,  adoption,  marriage,  and  enlistment  in 
the  armed  forces.     They  have  the  power  to  decide  where  the  child 


"  See,  for  instance,  Sayre,  Paul  W. :  Awarding  custody  of  children.  Univer- 
sity of  Chicago  Law  Review  9:672-692,  1942. 

**  See  Vernier,  J.  G.:  American  family  laws.  Stanford  University,  Cali- 
fornia: Stanford  University  Press,  1936.  496  pp.  (pp.  17-55),  as  well  as  many 
specific  statutes. 
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shall  live,  to  represent  him  in  legal  actions,  and  to  determine  his 
religious  affiliation. 

As  a  corollary  to  these  rights  and  powers  parents  have  certain 
responsibilities.  They  have  the  duty  to  protect  and  support  the 
child,  to  provide  food,  clothing,  training,  and  shelter,  medical  care, 
and  education. 

Sometimes  it  is  necessary  for  some  of  the  rights  and  respon- 
sibilities of  a  parent  to  be  transferred  temporarily,  for  the  child's 
or  the  community's  protection,  to  an  agency  or  to  some  other  per- 
son, or  the  death  or  unavailability  of  the  parent  makes  it  necessary 
for  an  agency  or  some  other  person  to  be  granted  these  rights  and 
required  to  fulfill  these  responsibilities.  Except,  however,  in  the 
case  of  the  death  of  both  the  parents  or  the  termination  of  parental 
rights  (see  p.  79,  TERMINATION  OF  PARENTAL  RIGHTS 
AND  RESPONSIBILITIES)  the  whole  of  the  parent's  rights  and 
responsibilities  are  not  assumed  by  someone  else.  Moreover, 
different  rights  and  responsibilities  may  be  transferred  to  someone 
other  than  the  parent  for  different  purposes. 

Those  rights  and  responsibilities  that  may  have  to  be  vested  in 
someone  other  than  the  parent  can  be  classified  as  (1)  legal  custody 
and  (2)  guardianshsip  of  the  person,-'' 


Legal  Custody 


28 


The  term  legal  custody  is  used  in  this  publication  to  denote 
those  rights  and  responsibilities  associated  with  the  day  to  day 
care  of  the  child.  It  includes  the  right  to  the  care,  custody  and 
control  of  the  child.  It  includes  the  duty  to  provide  food,  clothing, 
shelter,  education,  ordinary  medical  care  and  to  train  and  discipline. 
It  is  the  legal  custody  of  the  child  which  is  normally  transferred 
to  an  agency  in  cases  where  a  child  is  found  to  be  neglected  or" 


I 


"  Guardianship  of  the  estate  is  a  legally  created  office.  For  recommenda- 
tions with  respect  to  guardianship  of  the  estate,  see  Guardianship,  a  way  of 
fulfilling  public  responsibility  for  children.  Children's  Bureau  Publication 
No.  330,  Washington,  D.  C.:  Government  Printing  Office,  1949.  203  pp. 
(pp. 180-182). 

^  Commitment.  Nowhere  in  these  proposed  standards  is  the  word  "commit- 
ment" used.  This  has  been  done  deliberately  because  it  is  felt  that  the  manner 
in  which  that  term  is  used  today,  both  in  statutes  and  in  court  orders,  has  been 
one  of  the  prime  causes  of  the  existing  confusion  in  the  relationships  between 
parents,  children,  courts,  child-caring  agencies  and  other  individuals.  The 
basic  difficulty  seems  to  lie  in  the  fact  that,  under  present  practices,  when  a 
child  is  "committed  to  an  agency"  neither  the  agency  nor  the  parents  can 
be  certain  as  to  what  rights  and  duties  are  vested  in  the  agency  by  such  order 
and  what  rights  and  duties  are  still  vested  in  the  parents. 
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delinquent  and  the  court  determines  that  the  child  must  live  away 
from  his  own  home. 

An  agency  which  has  been  vested  with  legal  custody  of  a  child 
may  care  for  the  child  in  a  facility  under  its  own  direction,  or  may 
contract  for  care  in  a  foster  home  which  remains  under  its  super- 
vision, or  may  make  arrangements  with  a  school  or  may  make  use 
of  the  specialized  services  and  care  of  another  agency,  while  still 
retaining  the  legal  custody  of  the  child  and  continuing  to  be  legally 
responsible  for  meeting  his  day  to  day  needs.  Similarly  a  parent 
who  places  his  child  in  a  boarding  school  or  makes  use  of  the 
facilities  on  his  own  initiative  does  not  thereby  lose  the  legal 
custody  of  his  child.  Legal  custody  cannot  be  acquired  by  mere 
physical  possession  of  the  child.  To  be  exercised  by  anyone  other 
than  the  parent  it  must  have  been  vested  in  him  by  judicial  action.^'' 

Since  the  powers  of  legal  custody  attach  to  the  day  to  day  care 
of  the  child,  they  are  the  ones  which  are  affected  by  the  removal 
of  a  child  from  his  own  home.  When  a  child  is  removed  from  his 
home  by  court  order  and  placed  in  the  care  of  an  agency  or  other 
person,  the  agency  or  individual  must  be  vested  with  the  powers 
and  duties  defined  here  as  legal  custody.^'  The  agency  or  individ- 
ual is  then  responsible  for  caring  for  the  child  in  other  than  his 
parents'  home.  Parents  should  not  continue  to  have  physical 
possession  of  a  child  during  the  period  in  which  legal  custody  is 
vested  elsewhere.^^ 

Even  though  legal  custody  has  been  vested  in  an  agency  or 
another  person,  the  parent  still  retains  certain  rights  and  responsi- 
bilities. He  owes  the  duty  of  support  and  retains  the  power  to 
make  far  reaching  decisions  with  respect  to  his  child,  such  as  con- 
senting to  major  surgery  or  medical  treatment,  to  adoption,  to 
marriage,  or  to  the  child's  enlistment  in  the  armed  forces.  The 
parent  also  has  the  power  to  represent  the  child  in  legal  actions  and 


'°  The  General  Statutes  of  Louisiana  attempt  to  make  this  distinction  but 
describe  the  powers  of  legal  custody  too  widely,  reserving  too  little  to  the  parent 
or  guardian.  L.  R.  S.  13:  1569  reads  in  part:  (e)  "Custody"  means  the  con- 
trol of  the  actual  physical  care  of  the  child  and  includes  the  right  and  respon- 
sibility to  provide  for  the  physical,  mental,  moral  and  emotional  well-being 
of  the  child  and  all  other  rights  and  responsibilities  of  a  parent  toward  his 
child  except  those  pertaining  to  property.  "Custody"  as  herein  defined,  relates 
to  those  rights  and  responsibilities  as  exercised  either  by  a  child's  parent  or 
parents  or  by  a  person  or  organization  granted  custody  by  a  court  of  competent 
jurisdiction.     It  shall  not  exist  by  virtue  of  mere  physical  possession  of  a  child. 

'"  Where,  however,  an  individual,  but  not  an  agency,  has  been  vested  with 
guardianship  of  the  person  (see  below)  and  no  agency  or  other  person  has  been 
vested  with  legal  custody,  legal  custody  may  be  assumed  to  be  contained  in 
guardianship  of  the  person. 

''For  reasons  and  exceptions  to  this  see  p.  78,  GUARDIANSHIP  AND 
LEGAL  CUSTODY. 
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to  determine  his  religious  affiliation,  and,  unless  this  right  is  lim- 
ited temporarily  by  the  court  (see  p.  73,  GUARDIANSHIP  AND 
LEGAL  CUSTODY),  the  parent  continues  to  have  the  right  to 
reasonable  visitation  of  the  child  and  the  duty  to  exercise  this  for 
the  child's  welfare. 

Nevertheless,  in  some  situations  where  the  parent  is  unavailable, 
or  incapable  or  unwilling  to  exercise  these  rights  and  responsi- 
bilities ^-  certain  of  them  may  have  to  be  vested  in  a  guardian  of 
the  person. 

Guardianship  of  the  Person 

The  term  guardianship  of  the  person  is  used  here  to  describe 
certain  parental  powers  and  duties  in  addition  to  those  incident  to 
the  day  to  day  care  of  a  child  as  defined  under  legal  custody.  The 
powers  and  duties  which  go  with  guardianship  of  the  person  are 
very  broad,  including  most  of  the  duties  and  responsibilities  of  the 
parent.  There  are,  however,  some  definite  differences  between 
powers  and  duties  of  a  parent  and  those  of  a  guardian  of  the 
person.  Guardianship  of  the  person  is  established  through  legal 
process,  whereas  the  powers  the  parent  has  as  natural  guardian 
are  inherent  in  parenthood.  Guardianship  of  the  person  is  effec- 
tive through  the  period  of  minority  while  certain  aspects  of  the 
legal  relationship  between  parent  and  child  continue ;  for  example, 
the  child  has  a  right  to  inherit  from  the  parent  but  not  from  the 
guardian  of  the  person.  Unlike  those  of  the  parent,  the  duties 
and  responsibilities  involved  in  guardianship  of  the  person  do  not 
include  financial  responsibility  for  the  support  and  education  of 
the  child  nor  does  guardianship  of  the  person  include  the  right  to 
a  child's  earnings  or  services.  The  court  appointed  guardian  of 
the  person  is  subject  to  the  supervision  of  the  court.  A  parent 
is  not. 

Ordinarily  guardianship  of  the  person  includes  the  right  to  the 
care,  custody,  and  control  which  means  that  the  powers  and  duties 
involved  in  legal  custody  are  also  included  in  guardianship  of  the 
person.  In  cases,  however,  where  the  legal  custody  is  vested  in 
another  individual  or  agency,  the  powers  and  duties  incident  to 
the  day  to  day  care  of  the  child  would  be  vested  in  the  individual 
or  agency  given  legal  custody  rather  than  in  the  guardian  of  the 
person. 


^  For  discussion  of  the  circumstances  under  which  guardianship  of  the  person 
should  be  judicially  vested  in  someone  other  than  the  parent,  and  who  should 
be  selected  for  this  duty,  see  pp.  74,  75. 
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The  guardian  of  the  person^  though,  still  retains  the  power  to 
make  major  decisions  affecting  the  long-time  planning  for  the  child, 
including  such  things  as  the  right  and  duty  to  consent  to  marriage, 
to  enlistment  in  the  armed  forces,  major  surgery,  and  to  represent 
the  child  in  some  legal  actions  before  the  court. 

The  guardian  of  the  person  has  the  right  to  reasonable  visita- 
tion of  the  child,  and  the  duty  to  exercise  this  for  the  child's  welfare, 
unless  this  right  is  limited  temporarily  by  the  court.  (See  p.  74, 
GUARDIANSHIP  AND  LEGAL  CUSTODY.) 

Residual  Parental  Rights  and  Responsibilities 

There  are  certain  rights  and  responsibilities  exercised  by  the 
parent  as  natural  guardian  which  are  retained  by  him  even  though 
guardianship  of  the  person  may  have  been  judicially  vested  in 
some  other  person.  These  include  the  right  to  reasonable  visita- 
tion of  the  child,  to  consent  to  adoption,  the  right  to  determine  the 
child's  religious  affiliation,^^  and  the  responsibility  for  support. 
If,  however,  the  parent's  rights  are  judicially  terminated,  the  right 
to  consent  to  adoption  and  the  right  to  determine  religious  affilia- 
tion should  be  specifically  vested  in  the  person  who  is  appointed 
guardian  of  the  person. 

Probation  for  Children 

Probation  for  children  is  a  legal  status  in  which  a  child,  follow- 
ing adjudication  in  a  delinquency  case,  is  permitted  to  remain  in 
the  community,  subject  to  supervision  by  the  court  through  the 
court's  probation  department  or  an  agency  designated  by  the  court, 
and  subject  to  being  returned  to  the  court  at  any  time  during  the 
period  of  probation.  It  does  not  involve  a  change  in  guardianship 
of  the  person  or  a  transfer  of  legal  custody.  It  does  involve, 
however,  a  limitation  of  some  of  the  powers  of  the  parent  or  person 
vested  with  legal  custody  or  guardianship  of  the  person.  The 
provision  of  this  supervision  entails  the  exercise  of  the  authority  of 
a  court  by  a  person  authorized  to  do  so.  Probation  can  only  be 
created  by  a  specific  court  order  establishing  this  status.  It  cannot 
arise  by  mere  referral  to  an  agency  for  service  or  by  any  unofficial 
action  of  a  court  official. 

When  a  child  is  placed  on  probation  it  is  important  that  the 
powers  of  the  probation  officer  and  the  authority  he  has  over  the 
child  be  clear  to  both  the  child  and  his  family  and  to  the  probation 


'^  At  least  during  the  child's  younger  years. 
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officer,  and  that  the  child  and  parents  be  aware  of  what  is  expected 
of  them  in  this  relationship.  The  probation  officer  needs  authority 
to  require  the  child  to  keep  certain  appointments,  or  to  work  in 
certain  occupations  but  not  in  others,  or  to  keep  certain  hours  or 
attend  a  certain  school,  or  to  keep  other  special  conditions  of  proba- 
tion. He  should,  on  the  other  hand,  have  no  power  to  remove  a 
child  from  his  home,  except  as  a  preliminary  to  bringing  the  child 
before  the  court  again  if  probation  proves  unsuccessful.  In  such 
case  the  child  may  be  detained  in  accordance  with  the  Rules  of 
Court.  He  should  have  no  authority  to  administer  punishment  or 
require  others  to  do  so.  The  child  or  the  parent  should  have  the 
right  to  appeal  to  the  judge  when  they  believe  that  the  probation 
officer  has  exceeded  his  powers. 

Protective  Supervision 

Protective  supervision,  as  the  term  is  used  in  these  standards, 
is  a  legal  status  and  as  such  must  be  established  by  judicial  action. 
It  is  a  status  under  which  a  child  who  has  been  found  by  the  court 
to  be  neglected  is  permitted  to  remain  in  his  own  home  for  a  period 
during  which  casework  help  to  the  parents  is  offered  by  the  court's 
probation  department,  or  by  an  agency  designated  by  the  court. 

There  are  situations  where  the  court,  although  finding  neglect, 
may  feel  that  the  situation  does  not  justify  the  removal  of  the  child 
but  that  the  parents  could  be  helped  to  adequately  discharge  their 
responsibilities  with  respect  to  the  child  through  a  casework  service. 
This  service  is  a  means  of  helping  the  parents  to  reassume  the 
responsibilities  of  parenthood.  Protective  supervision  may  be 
established  for  a  definite  period  for  the  specific  purpose  of  evaluat- 
ing the  situation  or  may  be  established  for  an  indefinite  period  for 
service.  It  may  also  be  used  for  children  who  have  been  returned 
to  their  own  homes  after  a  period  of  foster  care  and  legal  custody 
has  been  returned  to  the  parents. 

The  status  of  protective  supervision  does  not  involve  a  change 
in  guardianship  of  the  person  or  legal  custody.  The  rights  and 
responsibilities  of  guardianship  and  legal  custody  remain  with 
the  parent.  Legal  custody  should  never  be  removed  from  parents 
merely  for  the  purpose  of  providing  casework  service  to  a  child 
and  his  parents.  Unlike  protective  services  or  casework  services 
provided  upon  request  of  a  parent,  the  agency  accepting  responsi- 
bility for  protective  supervision  has  a  continuing  responsibility 
to  the  court.  In  providing  this  service  it  is  acting  as  the  agent  of 
the  court. 
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The  agency's  power  in  providing  protective  supervision  is  limited 
to  the  provision  of  a  service.  This  service  has  an  element  of  au- 
thority, however,  in  that  its  provision  is  predicated  upon  a  court 
order.  Knowing  this,  the  parent  is,  nevertheless,  still  free  to 
accept  or  refuse  this  service,  but  if  the  parent  refuses  to  accept  the 
agency's  service,  he  will  have  to  answer  to  the  court.  Since,  how- 
ever, the  order  of  protective  supervision  when  originally  made 
is  based  upon  the  parents'  willingness  to  accept  and  ability  to  profit 
from  this  service,  such  situations  should  seldom  arise. 

Protective  supervision  does  not  give  the  agency  the  right  to 
remove  the  child  from  his  home.  Such  action  can  be  taken  only 
upon  order  of  the  court.  Nor  does  the  agency  have  the  right  to 
terminate  its  service  if  the  situation  does  not  improve  or  if  the 
parents  refuse  to  accept  service.  In  either  event,  the  agency  must 
bring  the  case  back  to  court  for  another  hearing  and  disposition. 
At  successful  termination  of  the  service,  the  status  should  be 
terminated  by  the  court  on  request  of  the  agency. 


Aftercare  Supervision 


Aftercare  supervision,"^*  as  the  term  is  used  in  these  standards, 
is  a  legal  status  under  which  the  child  in  a  delinquency  case  is 
permitted  to  return  to  his  home  after  a  period  of  foster  care, 
under  the  supervision  of  a  worker  generally  attached  to  the  agency 
or  institution  providing  the  foster  care.  It  is  a  status  which  is 
established  after  legal  custody  has  been  returned  to  the  parent. 
It  is  similar  to  probation  in  that  it  is  established  by  court  order. 
It  does  involve  some  limitation  of  the  powers  of  the  parent  or 
person  holding  legal  custody  and  guardianship  of  the  person. 
The  powers  and  duties  of  the  aftercare  worker  are  similar  to  those 
of  the  probation  officer. 

Detention  and  Shelter  Care 

Detention  care  is  used  in  this  publication  to  denote  the  care  of 
a  child  in  "secure  custody"  pending  disposition  by  the  court.^= 

^*  The  term  "aftercare"  as  more  generally  used  today  applies  to  status  and 
care  of  the  child  after  release  from  the  training  school  regardless  of  whether 
he  is  returned  to  his  own  home  or  placed  in  another  foster  care  facility  with 
the  training  school  or  other  agency  continuing  to  hold  legal  custody.  How- 
ever, as  used  in  this  publication  it  relates  only  to  a  child  returned  to  his  own 
home. 

'^  "Detention  is  the  care  of  children  with  behavior  problems  who  require 
secure  custody  awaiting  investigation  and  disposition  by  the  court."  Norman, 
Sherwood:  The  detention  of  children  in  Michigan.  New  York:  National  Pro- 
bation and  Parole  Association,  1952.     79  pp.  (p.  17). 
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Shelter  care  is  used  to  denote  the  care  of  a  child  in  a  "non-security" 
or  open  type  of  facility,  pending  disposition  by  the  court. 

Increasing  recognition  has  been  given  to  the  need  for  distin- 
guishing detention  care  for  the  child  where  security  measures  are 
necessary  from  the  temporary  care  needed  by  children  pending 
court  disposition.  Partly  because  of  the  lack  of  proper  differentia- 
tion between  these  two  types  of  care,  it  is  not  uncommon  to  find 
detention  homes  providing  care  to  children  with  widely  differing 
needs  and  ranging  in  age  from  infancy  to  late  adolescence. 

The  need  for  security  measures  in  detention  care,  and  a  more 
relaxed  atmosphere  in  shelter  care,  and  the  differences  in  the  age 
groups  served  (generally  it  will  be  an  older  child  who  needs  deten- 
tion care)  require  different  physical  settings  and  programs.  Be- 
cause of  these  requirements,  it  is  extremely  difficult  if  not  impos- 
sible to  provide  detention  care  and  shelter  care  in  the  same  phys- 
ical setting  and  still  meet  acceptable  standards  for  each  type  of 
care. 
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JURISDICTION 


The  Court  Given  Jurisdiction 

In  considering  the  court  organization  for  the  handling  of  chil- 
dren's cases  within  a  State,  certain  objectives  need  to  be  kept  in 
mind.     Important  among  these  are : 

1  Every  judge  called  on  to  serve  in  such  a  court  should  be  both 
interested  and  fully  qualified  for  his  work  and  able  to  give  time 
and  thought  to  it. 

2  The  rights  of  parents  and  children  should  not  be  handled  sum- 
marily or  without  proper  provision  for  appeal  to  higher  courts. 

3  Every  court  in  the  State  handling  children's  cases  should  be 
able  to  develop  or  have  available  both  the  quality  and  variety  of 
social  and  other  services  that  are  necessary  to  the  specialized 
nature  of  the  work  it  undertakes.  Included  should  be  those 
services  preferably  within  the  court  or  court  system  which  are 
necessary  to  the  court's  judicial  function  and  those  preferably 
provided  by  State  or  local  agencies,  public  or  voluntary,  through 
which  the  court's  decisions  are  rendered  effective.^® 

4  There  should  be  specialized  and  essentially  uniform  handling 
of  all  similar  cases  affecting  parent-child  or  community-child 
relationships  within  a  State. 

5  There  should  be  established  a  means  by  which  courts  within  a 
State  having  jurisdiction  in  children's  cases  can  cooperate  with 
each  other  in  the  handling  of  such  cases.  (For  interstate  coop- 
eration see  footnote  47,  p.  33.) 

These  objectives  may  be  met  in  many  ways.  Basic  to  any  plan, 
however,  are  the  questions  of  the  status  and  size  of  the  court  and 
of  integrating  the  work  of  the  courts  throughout  the  State. 

Although  the  court  that  handles  children's  cases  is  seldom  called 
upon  to  adjudicate  issues  involving  great  sums  of  money,  it  does 
determine  issues  which  have  lasting  effect  upon  the  lives  of  children 
and  families.  Because  of  this  it  is  as  important  as  any  court  in 
the  State,  and  should  be  given  status  which  will  command  the 
respect  of  the  community  and  of  persons  coming  before  it.  It 
should  be  a  court  of  record  and  of  comparable  status  to  the  court 

'^  For  which  services  should  or  should  not  be  administered  directly  by  the 
court  see  p.  8,  FUNCTION  OF  THE  COURT. 
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having  general  civil  jurisdiction.  Jurisdiction  over  children's 
cases  should  not  be  the  responsibility  of  justices  of  the  peace, 
magistrates  or  city  court  judges  having  inferior  jurisdiction  or 
clerks  of  court  acting  ex  officio.  These  courts  are  generally  not 
equipped  either  psychologically  or  materially  for  this  type  of  work. 

The  questions  of  the  size  of  the  geographical  unit  of  jurisdiction 
and  of  the  integration  of  services  within  the  State  are  complicated. 
Earlier  standards  recommended  the  county  as  the  unit  of  juris- 
diction.^^ While  large  urban  counties  may  have  a  sufficient  volume 
of  cases  to  justify  the  necessary  facilities  for  a  separate  court 
having  jurisdiction  in  children's  cases,  small  rural  counties  will 
not  be  so  equipped.  Nor  will  the  judge  of  the  small  rural  county 
court  be  called  on  to  give  enough  of  his  time  to  children's  cases 
to  gain  experience  and  develop  skill  in  such  matters. 

Different  plans  may  be  adopted  to  overcome  these  difficulties. 
In  general  these  seek  to  enlarge  either  the  geographical  juris- 
diction of  the  court  or  add  cases  of  a  similar  or  a  related  nature 
to  its  jurisdiction.  Those  that  involve  increasing  the  geographical 
area  of  the  court's  jurisdiction  are : 

1  The  creation  of  a  statewide  juvenile  court  system,  with  facili- 
ties, staff,  etc.,  provided  on  either  a  statewide  or  a  district  basis. 

2  The  creation  of  a  special  division  within  a  unified  statewide 
system  of  courts,  with  staff  and  facilities  provided  as  in  (1) 
above. 

There  are  many  advantages  of  a  statewide  system  of  either  sort. 
It  offers  greater  opportunities  for  uniform  practice  and  for  the 
selection  of  judges  best  fitted  for  their  task.  The  system  whereby 
the  court  is  a  division  within  a  unified  statewide  system  (2  above) 
makes  possible  a  wider  choice  of  qualified  personnel.  The  estab- 
lishment of  such  a  system,  however,  would  probably  require  a 
major  reorganization  of  the  judicial  system  in  most  States.  Con- 
versely, the  separate  juvenile  court  system  helps  to  preserve  the 
unique  character  of  such  a  specialized  court,  and  allows  perhaps 
more  flexibility  in  districting  and  redistricting  in  accordance  with 
need.  Furthermore,  the  establishment  of  such  a  system  would  not 
necessarily  affect  established  courts  in  urban  areas.  The  present 
geographical  jurisdiction  of  such  courts  might  constitute  a  district 
or  be  enlarged  to  take  in  contiguous  communities. 

A  statewide  system  of  either  sort  goes  far  to  insure  that  children 
in  remote  rural  areas  will  receive  the  same  quality  of  service  as 
those  in  urban  centers. 


"  See  Juvenile-court  standards.     Children's  Bureau  Publication  No.  121. 
Washington,  D.  C. :  Government  Printing  Office,  1923.     10  pp.  (p.  1 ) . 
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In  the  administration  of  a  statewide  system  problems  relating 
to  intake,  detention,  and  relationship  to  local  agencies  may  be 
accentuated,  but  experience  has  shown  that  these  can  be  solved. 

A  possible  alternative  to  the  statewide  court  is  the  enlargement 
of  the  jurisdictional  area  of  juvenile  courts  by  combining  counties 
or  judicial  districts.  However,  such  a  system  has  few  of  the  merits 
of  the  statewide  courts  and  would  present  about  the  same  problems. 
Enlarging  the  jurisdictional  area  is  less  certain  to  provide  ade- 
quate services  to  every  locality  and  lacks  the  integration  of  a 
statewide  plan.  It  may,  however,  be  used  as  a  stepping  stone  to 
a  more  complete  plan  if  jurisdictional  or  financial  considerations 
make  a  statewide  court  impractical. 

Another  way  of  insuring  adequate  size  in  the  court  is  to  add  cases 
of  a  similar  or  a  related  nature  to  its  jurisdiction.  Thus  a  single 
court,  or  division  of  a  court,  could  handle  cases  involving  both 
children  and  young  people  in  the  next  age  bracket  ^  or  its  jurisdic- 
tion could  be  combined  with  some  other  causes  relating  to  family 
matters.  For  example,  support  of  parents  or  relatives,  separation, 
divorce,  paternity  proceedings,  and  certain  offenses  committed  by 
one  member  of  the  family  against  another  member  of  the  family 
might  be  included  in  the  jurisdiction  of  the  court. 

A  number  of  family  courts  have  already  been  established  and  the 
increasing  interest  throughout  the  country  in  this  type  of  court 
indicates  that  the  trend  toward  the  establishment  of  such  courts 
will  probably  continue.  Cogent  arguments  have  been  advanced 
in  support  of  this.  It  has  been  pointed  out  that  a  court  with  special- 
ized services  and  facilities  having  jurisdiction  over  matters  involv- 
ing interfamilial  relationships  can  do  much  toward  the  prevention 
of  family  disorganization,  neglect,  and  delinquency.  The  estab- 
lishment of  a  statewide  family  court  system  could  be  considered  as 
an  alternative  to  proposal  1,  p-  23. 

There  are  certain  advantages  in  this  plan,  particularly  where 
jurisdiction  over  certain  types  of  cases,  recommended  in  these 
standards  as  properly  belonging  in  the  court  specializing  in  chil- 
dren's cases,  are  not  in  fact  placed  in  such  court.  Examples  would 
be  the  determination  of  guardianship  of  the  person  or  of  the  legal 
custody  of  certain  children  in  divorce  cases,  or  adoption  proceed- 
ings. There  are,  however,  both  dangers  and  advantages  in  broad- 
ening the  jurisdiction  of  the  court,  and  care  should  be  taken  that 
neither  the  essential  jurisdiction  over  certain  types  of  children's 
cases  nor  the  types  of  cases  added  become  subordinated  to  the 


^'  With  respect  to  recommendations  as  to  procedures  which  would  be  applica- 
ble to  young  people  in  the  next  age  bracket  see  p.  28,  THE  JURISDICTION 
OF  THE  COURT. 
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demands  of  the  other.  This  can  be  guarded  against,  particularly 
in  large  urban  areas,  through  the  establishment  of  divisions  within 
the  court;  for  example,  a  children's  division,  a  domestic  relations 
and/or  nonsupport  division.  Types  of  cases  should  not  be  added 
which  do  not  in  general  require  the  specialized  services  of  the  court. 
On  the  other  hand,  these  specialized  services  should  not  be  used 
where  there  is  little  need  for  them.  The  availability  of  the  in- 
creased specialized  services  needed  by  such  a  court  is  also  a  factor 
which  must  be  taken  into  consideration.  The  enlarging  of  the 
juvenile  court  jurisdiction  to  that  of  a  family  court  without  also 
providing  for  the  additional  services  needed  would  not  accomplish 
the  basic  purpose  of  such  action. 

In  practice  the  enlargement  of  the  geographical  area  and  the 
adding  of  other  types  of  cases  can  be  combined  if  necessary.  The 
advantages  and  disadvantages  inherent  in  each  plan  should  be  con- 
sidered in  relation  to  the  circumstances  of  each  State  and  com- 
munity, keeping  in  mind  the  needs  of  both  urban  and  rural 
populations. 

In  the  interest  of  equal  treatment  for  all  children,  however,  there 
should  be  a  single  law  applicable  to  the  entire  State  with  regard 
to  the  jurisdiction,  procedures,  and  powers  of  the  court  specializing 
in  children's  cases.  Separate  legislation  in  this  respect  governing 
only  certain  larger  counties  or  cities  should  not  be  enacted;  for 
example,  the  age  of  a  child  over  which  the  court  is  given  jurisdic- 
tion and  the  causes  for  which  he  can  be  brought  before  the  court 
should  be  uniform  throughout  the  State. 

The  Jurisdiction  of  the  Court 

Jurisdiction  over  certain  types  of  cases  involving  children  is 
essential  to  any  court  vested  with  responsibility  in  children's  cases. 
Other  types  of  cases  may  be  added  or  not,  as  facilities  grow  and 
the  needs  of  the  State  increase. 

Jurisdiction  of  the  court  relates  both  to  children  and  to  adults. 
It  is,  moreover,  further  divisible  into  jurisdiction  exercised  with 
respect  to  the  persons  of  the  children  in  certain  situations,  and  juris- 
diction over  certain  issues  related  to  children.  In  the  first  of  these 
the  court  has  the  child  before  it  and  has  alternatives  of  disposition ; 
for  example  it  may,  if  necessary,  detain  him,  place  him  on  probation, 
or  vest  legal  custody  over  him  in  an  agency,  institution  or  individ- 
ual (see  p.  73,  GUARDIANSHIP  AND  LEGAL  CUSTODY)  ;  in 
the  latter,  the  court  is  restricted  to  the  adjudication  of  the  specific 
issue  brought  before  it. 
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The  term  jurisdiction  as  more  commonly  used — the  authority  of 
a  court  to  determine  one  way  or  another  the  issue  alleged  or  pre- 
sented in  the  petition — usually  exists  independently  of  the  truth 
or  falsity  of  the  facts  alleged  in  the  petition.  However,  it  may  be 
necessary  to  determine  certain  other  facts  known  as  jurisdictional 
facts.  For  example,  in  a  delinquency  situation  before  the  spe- 
cialized court  these  jurisdictional  facts  would  generally  include 
determinations  as  to  whether  the  alleged  act  is  one  over  which  the 
court  has  cognizance,  the  age  and  residence  of  the  child  involved, 
the  presence  of  proper  parties,  and,  in  certain  instances,  the  effect 
of  another  court's  action.  These  jurisdictional  facts  are  generally 
ascertained  at  the  time  of  the  filing  of  the  petition  and  are  seldom 
in  dispute. 

Because  of  the  dominance  of  the  treatment  aspects  of  the  spe- 
cialized court,  the  term  jurisdiction  has  been  often  used  in  a  broader 
sense  to  include  also  a  determination  as  to  the  truth  or  falsity  of 
the  allegations  contained  in  the  petition.  The  term  jurisdiction  is 
used  in  both  ways  in  this  document. 

In  delinquency  and  neglect  cases,  the  child  would  come  within 
the  jurisdiction  of  the  court,  so  as  to  enable  the  court  to  determine 
the  treatment  needed,  only  after  the  court  had  established  the  facts 
as  alleged  in  the  petition.^*^  Prior  to  such  determination,  however, 
the  court  should  be  authorized  to  determine  the  need  for  continued 
detention  of  the  child  and  to  make  social  and  clinical  studies  where 
the  facts  indicate  prima  facie  jurisdiction. 

Jurisdiction  over  children — Situations  giving  jurisdiction 

As  a  general  principle,  the  court  should  have  jurisdiction  in 
cases  in  which  the  legal  custody  or  legal  status  of  a  child,  or  the 
protection  of  the  child  or  community,  is  at  stake,  directly  or  indi- 
rectly, including  any  case  in  which  the  child,  if  he  were  an  adult, 
would  be  the  defendant  in  a  criminal  case.  This  general  prin- 
ciple appears  logical  in  view  of  the  court's  special  facilities  for  the 
study  of  children's  cases  and  its  greater  familiarity  with  the  social, 
legal  and  emotional  needs  of  children.  The  jurisdiction  of  the 
court,  therefore,  should  include  and  be  both  original  and  exclusive 
with  regard  to  the  following  types  of  cases,  subject  to  the  modifica- 
tions discussed  below : 

1     Children  who  are  alleged  to  have  violated  any  State  law  or 
ordinance  of  a  municipality  of  the  State.*" 

'°  It  is  understood  that  the  petition  can  be  amended  or  a  new  petition  filed  if 
the  facts  so  warrant. 

""  It  may  be  necessary  to  provide  that  the  exclusive,  original  jurisdiction  of 
the  State  court  would  be  subject  to  the  prior  assumption  of  jurisdiction  by  a 
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2  Children  who  are  alleged  to  be  beyond  the  control  of  their 
parent,  guardian,  or  other  lawful  custodian  to  the  point  that 
their  welfare,  or  that  of  others,  is  in  danger. 

3  Children  whose  parents,  guardian,  or  custodian  have  allegedly 
failed  to  provide  them  with  the  care,  education,  or  protection 
necessary  for  their  well  being  and  required  by  law.*^ 

No  exception  should  be  made  to  the  court's  original  exclusive 
jurisdiction  on  account  of  the  serious  nature  of  an  offense  com- 
mitted by  a  child.  To  take  from  the  jurisdiction  of  the  specialized 
court,  as  is  done  in  some  States,  cases  in  which  children  have  com- 
mitted offenses  punishable  by  death  or  life  imprisonment  is  to  deny 
the  basic  philosophy  of  the  specialized  court.  These  children  may 
be  in  particular  need  of  the  care,  treatment,  and  help  available 
through  such  a  court.  However,  the  court  itself  should  be  per- 
mitted to  waive  its  jurisdiction  and  permit  a  child  who  is  over  16 
and  who  has  committed  an  act  which  would  be  a  felony  if  com- 
mitted by  an  adult  to  be  tried  in  a  criminal  court.  Waiver  should 
be  permitted  in  such  cases  only  after  a  social  study  of  the  child  is 
made  and  the  court  finds  that  the  child  is  not  feebleminded  or  insane 
and  is  not  treatable  in  any  institution  or  facility  of  the  State  de- 
signed for  the  care  and  treatment  of  children,  or  where  the  court 
finds  that  the  safety  of  the  community  clearly  requires  that  the 
child  continue  under  restraint  for  a  period  extending  beyond  his 
minority. 

No  child  whose  legal  custody  has  been  vested  in  a  training  school 
by  the  specialized  court  should  be  transferred  to  a  penal  institu- 
tion. A  provision  which  would  authorize  such  transfers  raises 
serious  questions  as  to  its  constitutionality,  since  it  permits  a 
"delinquent"  act  to  enlarge  into  a  "crime"  and  results  in  the  punish- 
ment of  a  child  for  a  "crime"  even  though  he  has  not  been  tried 
under  the  safeguards  prescribed  for  criminal  trials. 

It  is  recognized  that  there  may  be  some — very  few — juveniles, 
16  years  or  older,  who  because  of  their  personality  and  stage  of 
social  and  emotional  development  do  not  benefit  from  training 
school  programs  designed  for  the  treatment  of  adolescent  children. 
If  these  few  children  repeatedly  commit  acts  at  the  institution 
which  are  felonies  or  certain  specified  limited  types  of  misdemean- 
ors (i.  e.,  simple  assaults  and  malicious  destruction  of  property) 


Federal  court  of  jurisdiction  where  the  act  constitutes  a  violation  of  both 
State  and  Federal  law.  To  the  extent  possible  and  feasible  in  such  situations, 
the  child  should  come  before  the  State  court  so  that  his  treatment  can  be 
provided  for  in  his  own  community  or  in  his  own  State.  Such  a  policy  is 
already  expressed,  with  respect  to  the  Federal  courts,  in  18  USCA  5001. 

"  Dependence  on  public  assistance,  or  other  outside  source  of  financial  help, 
should  not  in  and  of  itself  be  construed  as  a  failure  to  provide  for  the  child. 
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and,  if  these  acts  are  disruptive  of  the  institution's  program  or 
harmful  to  others  in  the  institution,  then  some  provision  should 
be  made  for  a  procedure  under  which  these  facts  could  be  brought 
to  the  attention  of  the  specialized  court.  If  the  court  should  then 
find  these  facts  to  be  true,  that  efforts  to  treat  such  children  have 
failed,  and  that  no  other  resources  exist  in  the  community  through 
which  the  necessary  treatment  can  be  secured,  then  the  court  should 
be  able  to  waive  jurisdiction  over  such  children  to  the  criminal 
courts  with  respect  to  those  specific  acts  committed  at  the  insti- 
tution. This  procedure  is  suggested  only  on  the  assumption  that 
every  effort  has  been  made  to  develop  at  these  institutions  the 
best  possible  treatment  facilities.  These  safeguards  have  been  sug- 
gested, for  inclusion  in  specific  terms  in  the  law,  as  a  means  of 
insuring  that  this  procedure  will  not  become  a  substitute  for  the 
fullest  development  of  resources  and  facilities  for  the  treatment 
of  children  involved  in  delinquency. 

Age 

In  the  United  States  age  limits  in  existing  specialized  courts 
dealing  with  children's  cases  range  from  16  to  21  years,  with  18 
years  the  upper  limit  adopted  by  the  largest  number  of  States. 
Successful  experience  in  these  courts  over  many  years  has  estab- 
lished the  soundness  of  this  age  level  of  jurisdiction.  Where  an 
equivalent,  uniform,  statewide  procedure  (a  noncriminal,  individ- 
ualized procedure)  is  available  to  youths  between  16  and  18  or  19  or 
21  years,  it  may  be  satisfactory  to  leave  the  juvenile  court  age 
jurisdiction  at  16. 

A  few  States  make  the  specialized  court's  jurisdiction  con- 
current with  criminal  courts  as  to  children  between  18  and  21. 
The  disadvantage  of  this  is  that  it  allows  only  a  relatively  brief 
period  for  treatment,  terminating  at  21.  The  result  is  that  only 
minor  offenses  will  be  brought  to  the  attention  of  the  specialized 
court.  It  is  important  to  note  also  that  under  such  a  scheme, 
the  decision  as  to  whether  a  child  will  be  subject  to  criminal  or 
noncriminal  proceedings  will  be  made  by  a  prosecuting  official 
rather  than  on  the  basis  of  an  objective  criterion  such  as  age.  A 
serious  program  problem  in  the  administration  of  children's  in- 
stitutions is  also  created  by  such  a  system  when  the  criminal  courts 
are  permitted  to  sentence  a  child  to  be  confined  in  an  institution 
for  children  for  a  definite  period  of  years,  often  extending  beyond 
the  child's  minority.  Cases  involving  youths  between  the  ages  of 
18  and  21  may  be  handled  by  the  specialized  court  dealing  with 
children's  cases.  However,  if  this  is  done,  they  should  be  dealt 
with  under  a  law  (noncriminal,  individualized  procedure)  govern- 
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ing  the  handling  of  youthful  offenders  rather  than  the  law  which 
governs  the  handling  of  children  involved  in  delinquency. 

Jurisdiction  up  to  the  specified  maximum  age  should  not  be 
affected  by  the  marriage  of  the  child,  although  the  marriage  re- 
lationship needs  to  be  taken  into  consideration  in  the  disposition 
of  the  case,  and  the  spouse  should  be  among  those  cited  to  appear 
in  court. 

Once  the  court  has  made  an  order  with  respect  to  a  child,  the 
force  and  effect  of  such  an  order  should  continue,  if  necessary,  until 
the  child  reaches  21  years  of  age.  This  should  also  be  true  of  any 
order — not  otherwise  specified  as  to  duration — vesting  the  legal 
custody  of  the  child  in  an  agency  or  individual,  or  appointing  an 
individual  guardian  of  the  person  of  the  child.  The  purpose  of 
such  a  provision  would  be  to  permit  sufficient  time  for  the  treat- 
ment of  a  child  who  may  be  near  the  age  limit  at  the  time  that  he 
first  comes  within  the  jurisdiction  of  the  court.  A  young  person 
who,  however,  commits  a  crime  after  the  age  of  original  juvenile 
jurisdiction,  while  still  subject  to  the  orders  of  the  court,  should 
not  thereby  be  protected  from  proceedings  in  the  criminal  court 
before  which  he  would  have  been  brought  if  he  were  not  subject  to 
such  orders.  Also,  a  child  who,  before  reaching  the  upper  age 
limit  of  original  jurisdiction  commits  a  delinquent  act  but  is  not 
apprehended  until  after  he  has  reached  this  age,  although  still  under 
21  years  of  age,  should  be  brought  before  the  specialized  court  if 
court  action  is  contemplated  and  the  statute  of  limitations  has  not 
expired  in  regard  to  the  act  committed. 

Traffic  cases 

An  exception  to  the  court's  jurisdiction  over  children  alleged  to 
have  violated  the  law  might  reasonably  be  made  in  relation  to  minor 
traffic  offenses. *- 

In  general,  such  traflfic  offenses  can  hardly  be  considered  as  in- 
dicative of  emotional  disturbance  or  family  disunity  and,  there- 
fore, are  not  in  need  of  the  study  and  specialized  handling 
considered  necessary  in  other  forms  of  delinquency.  To  place 
jurisdiction  over  all  traffic  offenses  committed  by  juveniles  in  such 
a  specialized  court  would  often  create  an  unnecessary  additional 
burden  upon  the  judge  and  other  court  staff.  The  objective  of 
any  action  in  such  cases  should  be  to  improve  the  driving  habits 
of  these  juveniles  and  to  deter  them  from  further  violations. 
There  seems  to  be  no  reason  why  this  cannot  be  accomplished  in  a 
properly  administered  police  or  traffic  court. 

"  For  the  two  points  of  view  with  respect  to  this  see  Kenney,  John  P.  and 
Pursuit,  Dan  G.:  California  juvenile  traffic  study.  Los  Angeles  13  (315  South 
Broadway) ,  California :  California  Youth  Authority,  1952.     35  pp. 
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However,  if  jurisdiction  over  juvenile  traffic  cases  is  given  to  a 
police  or  traffic  court,  certain  safeguards  should  be  made,  such  as 
requiring  the  parent  or  guardian  to  be  present  at  the  hearing. 
Such  a  court  should  not  detain  a  child  either  before  or  after  a 
hearing.  If  the  court  feels  such  action  is  necessary  or  that  con- 
tinued care  and  treatment  is  needed,  it  should,  after  a  finding  that 
the  offense  was  committed,  refer  the  case  to  the  specialized  court 
handling  children's  cases. 

Jurisdiction  with  respect  to  certain  major  traffic  violations 
should  be  vested  in  the  court  handling  children's  cases.  Man- 
slaughter, unauthorized  use  of  a  vehicle,  or  driving  while  under  the 
influence  of  alcohol  or  narcotics  are  offenses  which  are  likely  to 
indicate  the  existence  of  serious  personal  or  family  problems  and 
which  may  cause  emotional  damage  to  the  child.  The  handling  of 
such  cases  would  likely  require  the  services  obtainable  through  the 
specialized  court. 

In  the  absence  of  a  properly  administered  progressive  traffic 
court,  traffic  offenses  of  any  nature  committed  by  juveniles  should 
remain  under  the  jurisdiction  of  the  specialized  court.  When  this 
is  done,  different  procedures  should  be  developed  for  handling  gen- 
eral traffic  violations,  other  than  those  named  in  the  preceding 
paragraph.  It  should  not  be  necessary  for  such  cases  to  be  proc- 
essed through  intake  or  for  a  social  study  to  be  made. 

In  1  or  2  communities  the  police  in  cooperation  with  the  court 
have  developed  a  juvenile  traffic  "ticket."  A  hearing  is  held  on  the 
basis  of  the  "ticket"  rather  than  upon  petition.  This  seems  to  have 
worked  out  satisfactorily  to  all  concerned.  Authorization  for  such 
a  procedure,  however,  should  be  provided  for  by  statute. 

The  statute  should  also  provide  for  a  variety  of  dispositions  in 
cases  of  this  nature.  For  example,  dispositions  might  include 
revoking  or  suspending  driving  privileges,  restricting  the  right  to 
drive  to  a  specific  purpose,  requiring  driving  instructions,  ordering 
inspection  of  vehicle  and  disposition  if  found  unsafe,  or  imposing  a 
fine.  Juvenile  traffic  violators  should  not  be  permitted  to  forfeit 
collateral  nor  should  the  statute  permit  the  same  action  by  the  court 
in  making  disposition  as  provided  for  in  other  types  of  delinquent 
acts.  For  example,  a  child  should  not  be  subject  to  removal  from 
his  home  and  placed  in  legal  custody  of  someone  other  than  his 
parents  for  years  for  a  traffic  violation  which,  if  committed  by  an 
adult,  would  result  in  a  mere  fine. 

Issues  relating  to  children  coming  before  the  court 

The  specific  issues  relating  to  children  which  should  come  before 
the  specialized  court  are  in  general  those  concerning  the  child's 
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legal  status  or  rights  which  require  social  study  for  their  proper 
determination.     Such  issues  are : 

(a)  Petitions  for  adoption  of  a  minor. 

(b)  Termination  of  parental  rights. 

(c)  Applications  for  the  appointment  of  a  guardian  of  the 
person  of  a  minor.  This  may  be  either  an  application 
from  a  person  wishing  to  undertake  this  responsibility, 
or  a  petition  from  some  other  person  praying  that  a 
guardian  of  the  person  of  a  minor  be  appointed.*^ 

(d)  Applications  from  a  parent  alleging  that  he  is  unable 
to  care  for  his  child  and  requesting  that  legal  custody 
be  given  for  the  child's  protection  to  some  specific 
person  or  agency  and  that  such  legal  protection  is 
necessary  to  maintain  continuity  and  stability  in  plans 
for  the  child.^*  This  provision  is  especially  necessary 
in  the  work  of  a  child-placing  agency  where  a  parent 
may  be  willing  to  permit  the  agency  to  provide  care  for 
the  child  but  the  agency  cannot  conscientiously  provide 
such  care  on  a  voluntary  basis  because  the  parent  is 
unstable  and  may  impulsively  remove  the  child  and 
later  request  a  resumption  of  care. 

(e)  Petitions  or  referrals  relating  to  cases  of  disputed  or 
undetermined  custody  of  a  child.  Such  cases  would 
include  contested  custody  cases  referred  from  the  court 
having  divorce  and  domestic  relations  jurisdiction. 
They  also  include  cases  of  contested  custody  where  par- 
ents have  separated  without  court  action.  Still  an- 
other type  would  be  where  a  divorce  was  granted  with- 
out an  order  for  custody  and  one  parent  is  petitioning 
for  sole  legal  custody. 

Domestic  relations  cases  present  a  difficult  problem 
in  respect  to  proper  jurisdiction.  It  is  recognized  that 
the  issue  of  divorce  or  legal  separation  itself  belongs  in 
a  court  or  division  of  a  court  having  experience  in  such 
work.  Nevertheless,  the  issue  of  legal  custody  of  the 
child  of  separated  or  divorced  parents  is  one  of  vital 
importance.  All  too  often,  however,  legal  custody  is 
granted  by  rule  of  thumb  without  adequate  social  study. 


"  The  right  of  the  court  to  consent  to  the  marriage  of  a  child,  or  to  any  other 
action,  such  as  enlistment  in  the  armed  forces  at  certain  ages,  is  not  included 
here  in  view  of  the  court's  responsibility  to  appoint  guardians  of  the  person  of 
children  who  lack  this  protection.  In  the  case  of  marriage,  where  guardian- 
ship may  immediately  be  dissolved,  a  guardian  ad  litem  may  be  appointed. 

"  A  specific  finding  of  the  need  to  limit  parental  rights  for  the  reasons  alleged 
is  necessary.     See  p.  63,  DISPOSITION. 
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On  the  other  hand,  it  is  unnecessary  to  burden  the 
specialized  court  with  decisions  in  which  no  real  issue 
arises.  Where  the  specialized  court  has  domestic  rela- 
tions jurisdiction,  including  divorce,  no  particular  prob- 
lem arises ;  the  services  of  the  probation  and  clinical 
staff  are  available  to  the  judge  in  case  of  need.  Where 
this  is  not  so,  and  since  the  specialized  court  has  a 
social  service  staff  and  the  divorce  court  generally  does 
not,  it  is  proper  for  the  divorce  court  to  refer  to  the 
specialized  court — for  hearing  and  determination  or 
recommendation — the  question  of  contested  legal  cus- 
tody of  a  child. 
(/)  Petitions  for  transfer  of  legal  custody  of  children 
alleged  to  be  mentally  defective  or  mentally  disordered 
to  an  institution  or  agency  established  to  care  for 
such  children. 

Geographical   jurisdiction   and   conflict   between   courts 

within  the  State 

When  some  other  court  in  the  State  has  taken  jurisdiction  of  a 
child  (as,  in  a  divorce  proceeding),  a  court  specializing  in  chil- 
dren's cases  may,  if  the  child  is  involved  in  delinquency  or  is  neg- 
lected, or  would  otherwise  be  within  its  jurisdiction,  take  jurisdic- 
tion to  determine  these  matters.  In  such  a  case  there  is  no  conflict 
with  the  divorce  court,  which  is  adjudicating  custody  as  between 
parents,  and  the  specialized  court,  which  is  exercising  the  State's 
right  to  intervene  to  protect  the  child  or  the  community,  and  is  not 
affecting  or  determining  contest  of  custody  between  one  parent 
and  the  other. 

If  a  case  has  been  initiated  in  another  court  under  the  impres- 
sion that  a  child  is  beyond  the  jurisdictional  age  of  specialized  court 
when,  in  fact,  he  is  not,  or  was  not  at  the  time  of  the  commission  of 
the  act  complained  of,  or  there  is  some  other  error  in  the  other 
court  attaining  jurisdiction,  the  court  having  erroneously  obtained 
jurisdiction  should  be  required,  immediately  on  learning  of  its 
error,  to  refer  the  proceedings  to  the  specialized  court,  together 
with  papers,  documents,  and  the  person  of  the  child,  if  detained. 
On  the  other  hand,  should  it  be  found  that  the  specialized  court  has 
erroneously  assumed  jurisdiction,  the  case  should  be  referred  to 
the  proper  authorities. 

Most  juvenile  court  acts  specify  that  jurisdiction  is  to  be  obtained 
with  respect  to  any  child  "living  or  found  within  the  county  (or 
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other  jurisdiction  area  adopted) ."  ^^  As  a  general  rule  it  is  pref- 
erable to  have  cases  which  involve  continuing  treatment  or  care  of 
the  child  *^  decided  as  to  disposition  in  the  community  in  which 
the  child  lives,  so  that  probation  or  other  services  or  care  may  be 
related  to  the  child's  home  and  community.  In  some  cases,  there- 
fore, it  may  be  necessary  to  have  the  circumstances  which  are  the 
immediate  cause  of  bringing  the  child  before  the  court  established 
by  one  court  in  the  State  and  a  finding  made  that  the  child  is 
properly  subject  to  that  court's  jurisdiction.  The  case  could  then 
be  certified  to  the  court  in  the  child's  home  community  for  dis- 
position, provided  it  is  the  same  State.  The  hearing  in  the  first 
court  should  go  as  far  as  the  finding  that  the  child  is  properly 
subject  to  the  jurisdiction  of  that  court  and  a  determination  made 
with  respect  to  the  facts  alleged  in  the  petition,  the  social  study 
and  disposition  being  made  after  the  case  is  certified  to  the  home 
court.  This  transfer  should  be  made,  unless  the  court  finds  that 
it  is  contrary  to  the  interests  of  the  child.  Upon  transfer  of  a 
case,  the  jurisdiction  of  the  home  court  should  attach  to  the  same 
extent  as  if  the  court  had  original  jurisdiction.*^ 

Jurisdiction  over  adults 

Some  authorities  would  give  the  specialized  court  jurisdiction 
over  all  adults  charged  with  a  crime  against  a  child.  Others  be- 
lieve that  criminal  jurisdiction  over  adults  is  foreign  to  the  nature 
of  the  specialized  court.** 

It  would  seem  wise  to  allow  the  court  jurisdiction  over  adults 
charged  with  actions  against  children  where  there  is  a  continuing 
relationship  between  the  adult  so  charged  and  the  child  before  the 
court.  If  jurisdiction  over  both  adult  and  child  is  not  placed  in 
the  same  court,  the  specialized  court  may  decide  that  the  child 
should  continue  to  live  in  his  own  home  on  probation,  or  that 
protective  supervision  in  the  home  is  necessary,  only  to  find  that 
the  other  court  has  removed  the  parent  from  the  home,  or  disposi- 
tion in  the  child's  case  may  have  to  wait  on  a  long  drawn-out 

"  A  standard  juvenile  court  act.  New  York:  National  Probation  and  Parole 
Association,  1949.     Rev.  ed.,  40  pp.  (p.  16).     [Italics  not  in  original.] 

"  The  special  circumstances  surrounding  adoption  have  led  to  a  recommenda- 
tion that  such  cases  be  brought  in  the  county  of  residence  of  the  adoptive 
parents.  See  Essentials  of  adoption  law  and  procedure,  op.  cit.,  at  pp.  11-12. 
(See  footnote  23,  p.  12.) 

"  Similar  provisions  for  transfers  between  States  is  highly  desirable,  but 
in  the  absence  of  serious  study  of  the  practical,  legal  and  constitutional  prob- 
lems involved,  no  recommendations — other  than  that  such  a  study  be  under- 
taken— are  here  made. 

"  See  A  standard  juvenile  court  act,  op.  cit.,  discussion  on  p.  5  of  foreword 
with  regard  to  article  21,  pp.  29-30.     (See  footnote  45,  above.) 
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procedure  in  the  other  court.  There  are  other  situations  where 
an  adult  having  a  continuing  relationship  with  a  child  may  be 
charged  with  a  criminal  offense  against  the  child  yet  no  petition 
is  filed  to  bring  the  child  within  the  jurisdiction  of  the  court;  for 
example,  where  a  father  has  molested  his  child  and  yet  it  would 
neither  be  desirable  or  necessary  to  file  a  petition  with  respect  to 
the  child.  The  specialized  court  should  also  be  given  jurisdiction 
over  the  cases  of  such  adults.  These  situations  involve  intense 
personal  relations  of  parent  and  child  and  are  better  handled  in  a 
court  equipped  to  understand  and  take  into  account  factors  in 
such  a  relationship. 

Such  reasons  do  not  hold  in  the  case  of  an  offense  against  a 
child  by  an  unrelated  adult,  or  an  adult  w^ho  does  not  have  a  con- 
tinuing relationship  with  the  child.  Many  courts  have  obtained 
jurisdiction  in  such  cases  under  the  theory  that  greater  protection 
can  be  afforded  the  child  if  the  case  is  heard  in  the  specialized  court. 
This  theory  does  not  seem  sufficient  justification  to  bring  all  such 
cases  into  the  specialized  court.  In  order  to  ensure  the  rights  of 
the  adult  charged  with  a  crime,  in  any  court  the  child's  evidence 
must  be  subject  to  cross-examination  and,  if  a  jury  is  not  waived, 
must  be  given  in  the  presence  of  the  jury.  Furthermore,  criminal 
courts — as  well  as  specialized  courts — have  the  right  to  exclude 
unauthorized  persons  from  the  courtroom. 

Therefore,  the  specialized  children's  court  should  not  be  given 
jurisdiction  in  such  cases.  The  purpose  of  the  specialized  court  is 
to  administer  the  law  in  such  a  way  as  to  be  of  benefit  to  children, 
not  to  protect  children  by  merely  punishing  adults  who  have 
offended  against  them.  Removing  these  cases  from  the  jurisdic- 
tion of  the  specialized  court  would  further  reduce  the  number  and 
type  of  criminal  cases  handled  by  this  court,  which  is  desirable, 
since  these  cases  are  foreign  to  its  essential  nature,  involves  the 
judge  in  the  adjudication  of  a  type  of  case  for  the  decision  of  which 
he  has  not  been  primarily  selected,  and,  in  some  jurisdictions,  may 
expose  the  defendant  to  bias  arising  from  the  court's  protective 
feeling  towards  children. 

Thus  the  specialized  children's  court  should  have  jurisdiction 
only  over  the  following  cases  involving  adults : 

1  Over  parents  who  are  alleged  to  have  willfully  abandoned  or 
failed  to  support  a  child  for  whom  they  are  legally  responsible. 

2  Over  parents  or  other  adults  having  a  continuing  relationship 
to  a  child  who  are  alleged  to  have  committed  an  act  forbidden 
by  law  or  ordinance  or  failed  to  perform  an  act  required  by  law 
or  ordinance,  with  respect  to  such  child,  whether  or  not  such 
action  or  failure  to  act  contributes  to  the  child  being  found  to 
be  subject  to  the  jurisdiction  of  the  court. 
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It  will  be  noted  that  no  recommendation  is  made  that  there  be  a 
statutory  crime  of  "contributing  to  the  delinquency  or  neglect  of  a 
minor."  Many  of  the  "contributing"  statutes  now  on  the  books  are 
phrased  so  broadly  that,  when  coupled  with  the  equal  broadness  of 
the  definition  of  "delinquency"  or  "neglect,"  the  variety  of  types  of 
adult  conduct  which  might  be  found  to  constitute  criminal  conduct 
are  infinite  and  more  than  are  needed  to  protect  children  adequately. 
It  seems  sounder,  therefore,  as  is  done  in  2  above,  to  define  the 
crime  with  greater  certainty  and  to  tie  it  to  an  act  which  constitutes 
a  violation  of  law  or  an  omission  to  perform  a  duty  required  by  law. 
It  is  felt  that  the  presently  existing  criminal  statutes  define  a  suflfi- 
ciently  broad  variety  of  crimes  to  serve  as  an  adequate  basis  to 
protect  children.*^ 

Basic  jurisdiction  of  the  specialized  court 

Many  types  of  cases  have  been  discussed  in  this  section  as  being 
appropriate  for  the  specialized  court.  There  may  be  a  number  of 
reasons  both  legal  and  administrative  why  a  State  does  not  wish  or 
is  not  able  to  place  all  of  these  actions  in  the  specialized  court. 
When  the  jurisdiction  of  the  specialized  court  is  under  considera- 
tion, however,  certain  powers — not  now  always  included  in  its  jur- 
isdiction— should  be  looked  upon  as  basic  to  a  court  handling 
children's  cases. 

In  addition  to  jurisdiction  over  delinquency  and  neglect  situa- 
tions, such  powers  would  include : 

1  appointment  of  a  guardian  of  the  person  of  a  minor, 

2  termination  of  parental  rights, 

3  adoption, 

4  transfer  of  legal  custody  of  children  who  are  found  to  be 
mentally  defective  or  mentally  disordered.  Others  previously 
discussed  may  be  added. 

A  number  of  juvenile  court  judges  have  stated  that  the  court's 
work  with  a  child  would  be  more  effective  if  the  children's  court 
was  given  broader  jurisdiction  covering  other  family  matters. 
Matters  which  generally  require  the  specialized  services  available 
to  the  children's  court  and  which  might  be  added  to  its  jurisdiction 
in  order  to  establish  an  integrated  family  court  are:  support,  in- 
cluding support  of  a  minor,  spouse,  parent  or  relative ;  separation ; 
divorce ;  paternity  proceedings  and  certain  offenses  committed  by 
one  member  of  the  family  against  another  member  of  the  family, 
such  as  a  simple  assault  by  one  parent  against  the  other. 

"  For  a  discussion  of  this  topic  see  A  standard  juvenile  court  act,  op,  cit.,  at 
pp.  29-30.     (Seefootnote45,  p.  33.) 
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PROCEDURES 


Intake 

Children's  cases 

The  role  of  the  police 

Intake  for  the  specialized  court,  particularly  in  relation  to  chil- 
dren involved  in  delinquency,  generally  begins  within  the  local  law 
enforcement  agency.  The  importance  of  the  role  of  the  police  in 
the  prevention  and  control  of  delinquency  is  becoming  increasingly 
recognized  throughout  the  country.  The  police  in  many  com- 
munities are  aware  of  the  specialized  nature  of  this  and  have 
established  special  bureaus  or  divisions,  particularly  in  large  urban 
areas,  to  work  with  children  and  youth.  As  a  result  of  this  de- 
velopment, increased  emphasis  has  been  placed  on  special  train- 
ing for  police  officers.  It  is  now  generally  accepted  that  basic 
training  for  all  police  officers  should  include  some  instruction  in 
working  with  juveniles,  and  that  the  officers  assigned  to  units 
specializing  in  this  work  should  have  intensive  training.  The 
courts  in  more  and  more  communities  are  cooperating  with  law 
enforcement  officials  in  establishing  and  developing  training 
courses. 

The  conditions  under  which  a  child  may  be  taken  into  custody 
should  be  set  forth  in  tlie  statute  and  should  provide  for  his  pro- 
tection and  at  the  same  time  permit  the  police  to  take  reasonable 
action  necessary  to  protect  the  community.  Section  12  of  A 
Standard  Juvenile  Court  Act  states :  "If  it  appears  that  the  child 
is  in  such  condition  or  surroundings  that  his  welfare  requires 
that  his  custody  be  immediately  assumed  by  the  court,  the  judge 
may  order,  by  endorsement  upon  the  summons,  that  the  officer  serv- 
ing the  same  shall  at  once  take  the  child  into  custody."  Section  15 
of  the  act  which  states  that  "any  child  found  violating  any  law 
or  ordinance,  or  whose  surroundings  are  such  as  to  endanger  his 
welfare  is  taken  into  custody  .  .  ."  seems  to  imply  that  the  child 
may  be  taken  into  custody  without  a  warrant  when  such  conditions 
exist.     Many  juvenile  court  laws  contain  this  or  a  similar  provision. 

To  restrict  the  police  in  taking  into  custody  only  those  children 
"found  violating  a  law  or  ordinance"  is  believed  by  many  to  be 
unrealistic.     It  is  believed,  therefore,  that  such  statute  should  be 
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amended  also  to  permit  the  police  to  take  into  custody  any  child 
who,  they  have  reasonable  grounds  to  believe,  has  committed  an 
act  which  would  be  a  felony  if  committed  by  an  adult. 

A  police  officer  who  finds  a  child  in  a  situation  dangerous  to  him- 
self or  to  others,  or  who  finds  a  child  who  has  committed  a  "delin- 
quent" act,  must  decide  whether  the  situation  or  the  act  is  serious 
enough  to  bring  to  the  attention  of  the  court.  This  decision  should 
be  made  on  the  apparent  gravity  of  the  situation  or  act,  based  on 
the  investigation  made  by  the  police  officer.  Such  decisions  should 
not  become  a  rule-of -thumb  procedure  by  which  children  are  always 
referred  to  the  court  for  certain  offenses  or  on  the  commission  of 
a  second  offense. 

If  the  officer  does  not  believe  that  court  action  should  be  taken, 
he  has  a  number  of  alternatives : 

1  Referral  of  the  situation  to  a  social  agency.  This  may  be  par- 
ticularly applicable  in  cases  of  neglect,  where  an  agency  in  the 
community  is  empowered  by  law  to  investigate  situations  of 
neglect  and  offer  services  in  relation  to  them,  or  in  a  situation 
requiring  public  health  care,  or  where  a  child  is  already  under 
the  care  of  an  agency. 

2  Advice  to  the  child  or  parents,  particularly  as  to  the  existence 
of  community  resources,  welfare  agencies,  etc. 

3  Warning  or  admonition. 

4  Temporary  arrangements  for  the  child's  safety,  such  as  taking 
a  child  home,  finding  lodging  for  an  older  child  at  a  YMCA  or 
YWCA,  referral  to  an  emergency  shelter  operated  by  a  social 
agency,  or  leaving  a  neighbor  temporarily  in  charge  of  children 
left  alone. 

Consultation  regarding  such  actions  should  be  available  to  the 
police  from  the  intake  division  of  the  court. 

The  police  should  not  employ  informal  methods  which  involve 
penalties  or  restraint,  such  as  placing  the  child  on  "informal  proba- 
tion," ordering  restitution,  or  revoking  a  driving  permit. 

It  should  be  the  duty  of  the  police  officer  to  locate  the  parent  or 
parents,  or  other  guardian  or  custodian  of  the  child,  as  soon  as 
possible  after  the  child  is  found,  and,  if  possible,  before  other 
action  is  taken.  Until  this  is  done,  and  for  this  time  only,  the 
child  may  be  held  temporarily  by  the  police  in  the  precinct  or 
Juvenile  Bureau  office.  Ordinarily,  if  the  parent,  guardian,  or 
custodian  cannot  be  located  within  one  or  two  hours,  the  child 
should  be  taken  to  the  place  of  detention  or  shelter  designated  by 
the  court. 

The  holding  of  a  child  for  a  temporary  period  in  a  precinct  or 
Juvenile  Bureau  office  should  only  be  permitted  where  an  appro- 
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priate  waiting  room  is  provided  which  insures  his  not  coming  in 
contact  with  adults  charged  with  a  crime  and  under  conditions 
which  provide  adequate  supervision  and  physical  care.  When  the 
parents  are  located,  the  officer  may  then  either  return  the  child 
to  them  with  such  advice  or  suggestions  as  may  be  necessary,  or 
he  may  inform  them  that  the  child's  and  their  presence  may  be 
required  in  court. 

If  the  parents  cannot  be  found  within  a  reasonable  period  of 
time,  or  if  they  are  found  and  after  consulting  with  them,  the 
officer  is  of  the  opinion  that  a  petition  should  be  filed  in  the  court 
and  that  the  interests  of  the  child  or  the  safety  of  the  community 
warrant  the  child's  being  detained  or  provided  with  shelter  care, 
the  officer  should  take  the  child  either  to  the  court  or  to  the  place  of 
detention  or  shelter  designated  by  the  court  in  accordance  with 
agreed,  written  procedures.  In  such  cases,  the  officer  should 
(1)  give  written  reasons,  at  the  time  the  child  is  brought  into 
detention  or  shelter  care,  why  he  decided  not  to  leave  the  child 
in  his  own  home  and,  (2)  contact  the  intake  worker  of  the  court 
as  soon  as  reasonably  possible,  but  in  any  case  within  24  hours, 
to  consider  filing  a  petition  with  respect  to  the  child.  The  court 
should  make  it  possible  for  such  filing  to  be  made  on  a  Sunday  or 
a  holiday  in  instances  where  the  child  would  otherwise  be  detained 
without  a  petition  for  more  than  24  hours. 

If  further  investigation  is  to  be  made  by  the  police  after  the 
child  is  placed  in  detention  or  shelter  care,  the  police  should  be 
given  every  opportunity  to  interview  the  child.  It  should  be  clear, 
however,  that  a  police  investigation  is  not  the  same  as  a  social 
study  made  by  the  probation  officer  in  that  the  police  investigation 
involves  securing  the  facts  to  determine  whether  or  not  a  crime 
or  a  delinquent  act  has  been  committed  or  a  neglect  situation  exists 
which  may  be  necessary  to  sustain  a  petition  in  the  court. 

Because  of  the  child's  presumed  immaturity,  special  safeguards 
should  be  thrown  around  a  police  officer's  interview  with  a  child  in 
investigating  a  delinquent  act.  In  certain  situations,  depending 
on  the  age  of  the  child,  and  the  act  committed,  waiver  to  criminal 
court  may  be  a  possibility.  Moreover,  at  the  time  of  the  interview, 
it  is  not  known  whether  or  not  the  court  specializing  in  children's 
cases  will  retain  jurisdiction  over  the  case  if  a  petition  is  filed,  or 
will  waive  its  jurisdiction  and  permit  the  child  to  be  tried  in  a 
criminal  court.  Therefore,  it  cannot  always  be  assumed  that  the 
police  interview  will  lead  only  to  a  noncriminal  proceeding. 

Before  being  interviewed,  the  child  and  his  parents  should  be 
informed  of  his  right  to  have  legal  counsel  present  and  to  refuse  to 
answer  questions  if  he  should  so  decide.  In  cases  where  waiver  is 
possible,  he  should  also  be  cautioned  that  if  he  answers,  his  answers 
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may  be  used  not  only  before  the  specialized  court  but  possibly  in  a 
criminal  court.  Where  a  child  has  been  questioned  alone  by  a 
police  officer,  without  having  been  given  an  opportunity  to  secure 
the  presence  of  his  parents,  guardian,  or  counsel,  his  statements 
during  such  interview  should  be  presumed  to  have  been  induced 
either  by  the  child's  immaturity  or  by  the  idea  that  they  would  be 
used  only  in  the  specialized  court  and  they  should,  therefore,  unless 
the  presumption  is  overcome,  be  excluded  from  admission  before 
a  criminal  court  in  which  the  child  may  be  a  defendant. 

Whenever  possible  and  especially  in  the  case  of  young  children, 
no  child  should  be  interviewed  except  in  the  presence  of  his  parents 
or  guardian.  This  should  always  be  the  policy  when  a  child  is 
being  questioned  about  his  participation  or  when  a  formal  state- 
ment concerning  the  child's  participation  in  the  alleged  delinquent 
act  is  being  taken.  The  presence  of  a  parent  during  the  interview 
may  be  helpful  to  the  police  as  the  parental  attitudes  shown  under 
such  circumstances  may  help  the  police  decide  whether  the  case 
should  be  referred  to  court  or  to  another  agency.  This  procedure, 
of  course,  would  not  apply  when  the  matter  being  investigated  in- 
volves the  child's  parents.  In  cases  where  the  child  has  freely 
admitted  his  participation  in  the  act  to  the  police,  there  appears 
to  be  nothing  improper  about  interviewing  the  child  to  secure 
background  information  of  a  social  nature  without  the  parents 
being  present.  It  may  be  equally  necessary  to  interview  the 
parents  without  the  child  being  present  to  secure  social  information 
for  the  purpose  of  making  a  referral. 

When  the  child  is  brought  to  court  the  police  report  should  in- 
clude information  which  the  police  may  have  which  would  be  help- 
ful to  the  intake  worker  of  the  court,  such  as  previous  police 
contacts  with  the  child  in  which  no  referral  to  court  was  made,  the 
attitude  of  the  child  and  his  parents  to  the  act  and  the  attitude  of 
the  person  against  whom  the  act  was  directed  or  whose  property 
was  involved. 

Fingerprints  may  be  taken  on  authorization  of  the  court  if  neces- 
sary to  proper  investigation  of  the  act,  but  such  prints  afterwards 
should  either  be  returned  to  the  court  for  destruction  or  kept  on  a 
civil  identification  card.  Such  authorization  should  be  granted  by 
the  court  on  an  individual  case  basis,  depending  upon  the  factors  in 
each  specific  situation.  In  every  case  where  the  court  or  the  police 
find  that  the  child  is  not  involved  in  the  act,  the  prints  should  be 
destroyed.  If  the  prints  are  kept  on  a  civil  identification  card,  only 
the  child's  name  and  address  should  appear  on  the  card.  No  in- 
formation which  might  disclose  the  circumstances  or  reasons  for 
taking  the  prints  should  appear  on  the  card. 
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The  police  should  not  take  pictures  of  a  child  except  upon  author- 
ization of  the  court  and  then  only  for  purposes  of  identification, 
for  example,  in  the  case  of  a  runaway  child.  If  taken,  the  negative 
and  all  prints  should  be  returned  to  the  court  for  destruction. 

The  police  may  give  evidence  in  court  necessary  to  the  establish- 
ment of  the  court's  jurisdiction  and  a  finding  as  to  the  facts  alleged 
in  the  petition.  Frequently,  though,  this  is  not  necessary.  The 
child  may  have  admitted  his  participation  in  the  act,  and  the  evi- 
dence may  be  such  that  no  question  of  the  validity  of  his  admission 
is  likely  to  arise.  If  there  is  a  denial  of  participation  or  if  the 
child's  admission  is  questioned,  the  police  officer  concerned  would, 
of  course,  be  required  to  testify  and  to  submit  to  cross-examination. 

The  role  of  the  court  intake  worker 

Intake  in  children's  cases  involving  neglect  or  delinquency  is 
essentially  a  screening  and  referral  process  which  is  necessary  for 
efficient  and  effective  court  administration.  It  also  helps  citizens 
and  agencies  in  the  community  to  use  constructively  the  authority 
and  services  of  the  court. 

The  intake  worker  should  have  considerable  experience  and  be 
particularly  skillful  in  short  contact  interviewing.  He  must  be 
thoroughly  familiar  with  court  policies  and  procedures  and  the 
statutes  under  which  the  court  operates.  He  should  also  be 
familiar  with  the  functions  and  intake  procedures  of  the  agencies 
in  the  community  which  provide  service  and  care  for  children. 

Although  the  intake  process  is  not  designed  to  provide  continuing 
treatment,  every  opportunity  should  be  taken  to  make  it  a  helping 
process.     It  should  not  become  perfunctory. 

It  is  generally  agreed  that  a  central  intake  unit  is  essential, 
especially  in  the  larger  courts.  The  organization  and  size  of  this 
unit,  the  duties  performed,  and  the  procedures  followed  will  vary 
from  court  to  court  and  from  type  of  case  to  type  of  case.  In  chil- 
dren's cases  involving  neglect  or  delinquency,  the  basic  function  of 
the  intake  service  is  to  make  "a  preliminary  inquiry  to  determine 
whether  the  interests  of  the  public  or  of  the  child  require  that 
further  action  be  taken."  °°  This  preliminary  inquiry  should  not 
be  confused  with  the  social  study  made  by  a  probation  officer  for 
the  purpose  of  helping  the  court  arrive  at  a  disposition,  or  with  the 
investigation  for  determining  facts  which  might  sustain  the  peti- 
tion. Matters  which  are  determined  at  intake  are  typically  as 
follows :  Does  the  complaint  or  the  action  appear  to  be  a  matter  over 
which  the  court  may  have  jurisdiction?     Can  the  interests  of  the 


""A  standard  juvenile  court  act,  op.  cit.,  at  p.  19,  section  11.     (See  footnote 
45,  p.  33.) 
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child  and  the  public  be  best  served  by  court  action  (i.  e.,  the  filing 
of  a  petition)  or  by  referral  to  another  agency  in  the  community? 
If  by  referral  to  another  agency,  what  agency?  If  court  action  is 
indicated,  what  type  of  proceeding  should  be  initiated?  If  the 
child  is  in  detention,  is  continued  detention  care  needed  or  should 
the  child  be  released? 

Generally,  most  of  the  facts  upon  which  these  determinations  are 
based  can  be  secured  from  the  complainant  or  can  readily  be 
obtained  through  office  or  telephone  interviews.  Typical  illus- 
trations of  such  facts  in  a  delinquency  case  are — the  nature  of  the 
complaint,  the  age  of  the  child  or  children  involved,  the  time  the  act 
took  place,  the  number  of  times  the  child  or  other  members  of  his 
family  have  been  known  to  the  court  in  the  past,  whether  the  child 
is  active  with  another  agency,  the  attitude  of  the  child  and  his 
parents  towards  the  situation. 

The  intake  worker  should  have  access  to  legal  advice.  There 
should  be  the  right  of  appeal  to  the  judge  from  any  action  or  deci- 
sion of  the  intake  unit.  Such  decision  should  not,  however,  affect 
the  right  of  any  person  to  file  a  petition  on  a  specific  issue  to  which 
he  is  a  party,  such  as  adoption,  paternity,  application  to  be  ap- 
pointed guardian  of  the  person  of  a  child,  proceedings  for 
support,  etc. 

Where  the  complainant  has  insufficient  evidence  to  file  a  petition 
and  yet  has  reasonable  grounds  for  believing  that  a  child  may  be 
in  such  circumstances  that  he  should  be  brought  before  a  court,  or 
where  the  complainant  has  sufficient  evidence  but  is  unwilling  to 
take  responsibility  for  filing  a  petition,  the  intake  worker  should 
refer  the  complainant  or  the  complaint  to  an  agency  having  statu- 
tory powers  and  responsibility  to  investigate  such  complaints  and 
follow  through  by  filing  a  petition  where  such  action  is  deemed 
necessary.^^  In  many  communities  the  only  agency  having  this 
statutory  authority  at  present  is  the  police.  Generally,  the  court 
should  not  accept  such  complaints  for  investigation  by  its  own 


"  Often  the  powers  so  claimed  exist  only  as  an  agreement  made  in  a  Council 
of  Social  Agencies,  or  are  assumed  by  virtue  of  a  supposed  professional  re- 
sponsibility to  represent  the  interests  of  all  children.  See,  for  instance,  Claire 
R.  Hancock's  Protective  service  in  practice  (New  York:  Child  Welfare  League 
of  America,  Inc.,  1948,  24  pp.)  where  the  agency  relies  on  court  sanction  for 
its  authority ;  Karl  and  Elizabeth  de  Schweinitz's  The  place  of  authority  in  the 
protective  function  of  the  public  welfare  agency  (Bulletin  of  Child  Welfare 
League  of  America,  Inc.,  25:  1-6,  1946)  in  which  reliance  is  placed  both  on  a 
clause  in  an  enabling  Act  and  on  the  "inherent"  authority  of  the  agency ;  and 
such  articles  as  Lionel  C.  Lane's  "Aggressive"  approach  in  prevention  case- 
work with  children's  problems  (Social  Casework,  33 :  61-66, 1952)  which  affirms 
the  responsibility  of  the  agency  to  persist  in  offering  service  without  legal 
authority  and  in  the  face  of  the  parent's  hostility. 
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personnel.  To  do  so  would  mean  that  the  court,  through  the 
actions  of  its  own  representative,  would  be  placed  in  the  position 
of  petitioner  with  the  result  that  the  court  would  be  sitting  in 
judgment  on  its  own  petition. 

Although  it  is  held  that  proceedings  on  petitions  in  behalf  of 
children  are  "nonadversary"  in  nature,  they  are  not  necessarily 
accepted  as  such  by  the  child  or  family.  As  an  example,  placing 
responsibility  on  the  probation  officer  for  investigating  the  act, 
filing  the  petition,  and  supporting  the  petition  with  the  necessary 
evidence  in  court  may  in  fact  place  him  in  an  adversary  position 
in  the  eyes  of  the  child  and  family.  The  doubt  and  distrust  thereby 
aroused  in  the  minds  of  the  child  and  parents  hinders  the  develop- 
ment of  the  helping  relationship  which  must  be  established  if  treat- 
ment is  to  be  effective. 

There  are,  however,  certain  situations  where  it  may  be  desirable 
for  the  court  to  investigate  complaints.  Such  situations  may  arise 
in  cases  where  the  court  has  already  assumed  jurisdiction  and  is 
providing  service,  for  example,  a  complaint  about  a  child  on  proba- 
tion or  a  complaint  by  one  parent  against  the  other  concerning  the 
care  children  are  receiving  in  nonsupport  or  contested  custody 
cases. 

Adult  cases 

In  some  courts  the  intake  worker  also  has  responsibility  for 
authorizing  the  initiation  of  criminal  proceedings  against  adults. 
If  this  practice  is  followed,  the  intake  worker  should  either  be  well 
informed  concerning  the  legal  questions  involved  or  have  ready 
access  to  legal  counsel.  Placing  this  responsibility  in  intake  is 
often  defended  on  the  grounds  that  the  intake  worker,  having  the 
social  information,  is  in  a  better  position  to  determine  the  social 
implications  and  possible  effects  of  such  action  which,  in  a  number 
of  cases,  may  be  the  factors  that  determine  whether  or  not  criminal 
action  should  be  initiated. 

In  other  courts  responsibility  for  authorizing  the  initiation  of 
criminal  proceedings  rests  in  another  person,  for  instance,  the 
prosecuting  attorney.  When  this  procedure  is  followed,  there 
should  be  an  opportunity  for  intake  workers  to  provide  the  prose- 
cuting attorney  with  information  concerning  the  social  factors 
involved  and  to  offer  suggestions  or  recommendations  as  to  the 
need  for  criminal  action. 

Failure  to  support  a  child  is  often  the  result  of  other  unresolved 
problems  facing  one  or  both  parents.  Family  disorganization, 
which  may  lead  to  delinquency  and  neglect,  often  may  be  prevented 
if  the  parents  can  be  helped  earlier  to  meet  their  problems.  Be- 
cause of  the  social  factors  involved  and  the  need  to  secure  certain 
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social  information  for  the  court,  and  the  possibility  of  effecting  an 
adjustment  or  reconciliation,  nonsupport  actions  against  parents 
should  undergo  the  same  intake  process  as  cases  involving  delin- 
quency and  neglect.  The  right,  however,  to  file  proceedings  for 
support  should  not  be  denied  by  the  intake  worker. 


Informal  Adjustment 


Handling  of  cases  in  an  unofficial  manner,  i.  e.,  without  petition 
including  the  use  of  "unofficial"  probation  is  a  practice  about  which 
considerable  difference  of  opinion  exists,  even  among  judges  and 
other  court  personnel.  Some  courts  refuse  to  handle  cases  in  this 
way,  others  use  it  to  a  limited  extent,  while  still  others  use  it  in  a 
great  bulk  of  the  cases  coming  to  their  attention. 

When  first  established  juvenile  courts  were  practically  the  only 
source  of  service  for  children,  particularly  the  child  involved  in 
delinquency.  Few  welfare  services  for  children  and  youth  in  oper- 
ation today  existed  at  that  time.  The  courts,  reluctant  to  accept 
petitions  where  authoritative  action  was  not  necessary  and  yet  see- 
ing children  in  need  of  help  and  guidance,  undertook  to  provide  this 
service  "unofficially." 

Unofficial  handling  of  cases  often  is  recommended  on  the  grounds 
that  such  practice  permits  more  flexible  handling  than  can  be  done 
in  the  courtroom.^^  However,  the  mere  fact  that  a  matter  is  acted 
on  officially  does  not  necessarily  mean  that  such  action  entails  the 
use  of  inflexible  procedures. 

Unofficial  handling  has  also  been  defended  because  it  does  not 
require  the  establishment  of  a  legal  record  on  the  child.  It  has 
been  pointed  out  that  whether  official  or  unofficial,  the  record  exists 
and  may  be  used  against  the  child.  Greater  protection  with  respect 
to  the  release  and  use  of  the  legal  records  of  the  court  would  answer 
this  objection. 

It  has  also  been  pointed  out  that  unofficial  handling  leads  to  a  dis- 
tortion in  the  minds  of  some  as  to  the  functioning  of  the  court  and 
confuses  the  role  of  the  court  with  that  of  the  social  agencies  in 
the  community.  Probably  the  greatest  objection  to  the  use  of 
unofficial  handling  is  that  it  is  easily  susceptible  to  abuse. 

There  is  a  place  for  the  use  of  unofficial  handling  or  informal 
adjustment  in  disposing  of  complaints,  particularly  during  the  in- 
take process.  However,  informal  adjustment  generally  should  be 
limited  to  the  following : 


"  See,  for  instance,  Lou,  op.  cit.,  at  127  (see  footnote  3,  p.  1.)  Profes- 
sor Lou  believes  that  "the  development  of  the  practice  is  but  another  step  in 
socializing  the  juvenile  court  procedure." 
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1  Referral  of  the  child  or  the  family  to  a  social  agency  offering 
services  which  may  be  of  help.  Such  a  referral  should  not  be 
compulsory  or  cause  the  child  or  family  to  feel  obligated. 
Rather,  it  should  be  considered  as  advice  as  to  where  help  is 
available  in  the  community. 

2  A  conference  between  the  complainant  and  the  child  or  his 
family  or,  in  the  case  of  nonsupport,  between  the  parents.  The 
purpose  of  such  a  conference  should  be  to  make  adjustments 
that  will  obviate  the  filing  of  a  petition.  Attendance  at  such  a 
conference  cannot  be  enforced,  nor  can  conditions  be  imposed 
on  the  child  or  his  family  as  a  result  of  it.  It  should  be  offered 
simply  as  a  service  which  may  help  to  adjust  matters  without 
the  necessity  of  formal  action  by  the  court.  When  the  matter 
warrants  the  filing  of  a  petition,  the  intake  worker  may,  how- 
ever, authorize  such  filing  if  the  child  and  his  family  ignore  the 
call  to  the  conference,  or  if  the  conference  discloses  that  there  is 
need  for  the  child  to  be  brought  before  the  court. 

Other  unofficial  action  may  occasionally  have  to  be  taken  by 
probation  officers  not  necessarily  assigned  to  intake.  Such  action 
could  include  making  arrangement  for  a  runaway  child's  return 
to  his  home  community ;  or  securing  additional  information  needed 
in  determining  whether  or  not  a  petition  should  be  filed. 

No  action  which  would  deny  or  abridge  the  rights  of  a  child  or 
parent  should  be  undertaken  unless  a  petition  is  filed  and  a  hearing 
held ;  for  example,  the  continued  detention  of  a  child  beyond  the 
time  limitation  recommended  (see  p.  45,  DETENTION  AND 
SHELTER  CARE),  or  the  placing  of  a  child  on  probation.  Pro- 
bation has  been  defined  as  a  legal  status  which  to  a  certain  extent 
limits  the  rights  of  the  child  and  the  parent  and,  therefore,  should 
only  be  created  by  formal  court  order." 

Many  children  who  come  to  the  attention  of  courts  are  not  in 
need  of  authoritative  handling  but  do  need  and  desire  help  and 
guidance  through  the  casework  process.     These  children  should  be 


"  "Without  a  formal  petition  before  it  the  court,  of  course,  has  no  jurisdic- 
tion to  act  at  all.  It  is  said  that  it  is  difficult  to  get  formal  complaints  made 
but  there  is  no  basis  in  fact  for  any  such  alleged  difficulty  in  view  of  the  secrecy 
that  universally  attaches  to  juvenile  court  proceedings.  In  line  with  this 
illegal  and  constitutionally  unwarranted  procedure  of  assuming  jurisdiction 
gratuitously  is  the  practice  in  some  juvenile  courts  of  proceeding  without  notice 
to  the  child's  parents  or  the  persons  standing  in  the  place  thereof  and,  even 
worse,  of  turning  the  child  over  to  a  criminal  court  for  trial  without  the  benefit 
of  counsel.  Finally,  an  'unofficial  probation'  of  short  or  long  duration  is  widely 
used  in  these  'unofficial  cases'  involving  children  who  are  not  delinquents,  de- 
pendents, or  neglected,  and  accordingly  not  within  the  jurisdiction  of  the 
juvenile  court."  Arthur  T.  Vanderbilt,  Chief  Justice,  Supreme  Court  of  New 
Jersey  in  foreword  of  Virtue,  op.  cit.,  at  p.  x.      (See  footnote  17,  p.  6.) 


referred  to  the  appropriate  public  or  private  social  agency  in  the 
community  providing  such  service. 

How^ever,  there  are  still  many  communities  in  the  country  v^here 
such  services  are  not  available.  In  communities  v^^here  no  agency 
has  been  established  or  where  the  existing  agencies  have  been 
unable  or  unwilling  to  assume  responsibility  for  providing  this 
service,  the  court  should  urge  and  support  the  development  of  such 
services.  Until  such  services  are  established,  the  court  may  have 
to  continue  to  provide  them,  but  it  should  be  made  clear  to  the 
community  why  it  is  doing  so. 

If  casework  services  are  rendered  to  a  child  and  family  on  this 
basis,  the  Rules  of  Court  should  provide  safeguards  against  pos- 
sible abuse  in  its  use.  Casework  services  should  be  clearly  dif- 
ferentiated from  probation  status.  Unlike  probation  status,  the 
worker  providing  this  service  has  no  authoritative  control  in  the 
situation.  The  parents  and  child  should  be  informed  of  the  vol- 
untary nature  of  the  service.  This  service  should  not  be  offered 
as  an  alternative  to  the  filing  of  a  petition  as  such  action  would  be 
tantamount  to  using  the  authority  of  the  court  without  proper 
invocation  of  its  use  through  the  filing  of  a  petition. 

Detention  and  Shelter  Care 

Both  detention  and  shelter  care  (note  definition  of  these  terms 
in  TERMS  AND  DEFINITIONS,  p.  20)  involve  a  temporary  limi- 
tation of  the  parent's  or  the  child's  rights.  Both  also  involve  diffi- 
cult adjustments  by  a  child  to  new  living  arrangements  and  to 
separation  from  his  family  at  a  time  when  he  is  likely  to  be  other- 
wise upset  and  is  facing  court  action.  Therefore,  care  of  either 
type  should  be  resorted  to  only  in  cases  of  clear  necessity  and  then 
only  after  very  careful  consideration  of  the  facts  and  in  accordance 
with  sound  procedures  developed  jointly  by  the  court  and  the  police 
department  and  other  agencies.  Police  officers  should  place  a  child 
in  detention  or  shelter  care  only  after  all  other  reasonable  alter- 
natives have  been  exhausted,  should  give  written  reason  for  so 
placing  the  child  at  the  time  of  doing  so,  and  should  report  the 
placement  as  soon  as  possible  to  the  court. 

Authority  to  place  a  child  in  detention  or  in  shelter  care  without 
the  consent  of  the  parent  or  guardian  should  be  vested  only  in  the 
court,  its  probation  staff,  the  police,  or  an  administrative  agency 
having  statutory  powers  to  do  so.  A  child  should  not  be  detained 
for  a  period  longer  than  24  hours  without  the  filing  of  a  petition  to 
bring  him  before  the  court.  This  24-hour  rule  should  operate 
irrespective  of  Sundays  or  holidays.     A  child  should  not  be  detained 
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for  a  longer  time  without  a  petition  merely  because  he  happens  to 
be  found  on  a  Sunday  or  holiday,  or  on  the  day  immediately  preced- 
ing. In  such  cases,  there  should  be  procedures  to  permit  the  im- 
mediate filing  of  a  petition  upon  call  from  the  police.^*  There  are 
certain  situations  where  this  rule  would  not  necessarily  apply ;  for 
example,  where  a  child  is  already  under  the  jurisdiction  of  the 
court  and  is  on  probation,  or  where  a  child  is  a  runaway  from  a 
training  school  and  is  being  temporarily  held  pending  arrange- 
ments for  his  return. 

If  a  petition  is  not  filed  or  if  the  intake  worker  believes  that  con- 
tinued detention  or  shelter  care  is  not  necessary,  the  child  should 
be  returned  home  at  once.  The  placement  of  a  child  in  detention 
or  in  shelter  care  should  be  promptly  reported  to  the  intake  division 
of  the  court  by  the  facility  receiving  him. 

After  a  petition  is  filed,  the  decision  as  to  whether  the  child  is  to 
continue  in  detention  or  is  to  be  released  should  be  made  only  by 
the  judge  or  by  a  member  of  the  probation  staff  (preferably  the 
intake  worker  or  his  supervisor)  to  whom  the  judge  delegates  this 
responsibility.  Written  notification  of  the  decision  should  be  sent 
promptly  to  the  facility.  A  hearing  on  the  issue  of  detention  or 
shelter  care  should  be  held  on  the  request  of  the  parent  or  on  the 
court's  own  motion. 

The  primary  purpose  of  detention  is  not  continued  treatment. 
However,  should  a  child  need  detention,  this  period  should  always 
be  used  for  observation,  study,  and  treatment. 

Detention  should  not  be  used  for  the  convenience  of  personnel 
making  a  social  study  or  a  clinical  examination.  Detention  should 
not  be  used  as  a  disposition  by  the  court,  for  example,  as  the  local 
jail  is  used  for  the  short-time  sentence  of  an  adult,  nor  should  a 
probation  oflJicer  place  a  child  in  detention  without  the  intention 
of  bringing  the  child  before  the  court.  Neither  should  detention 
be  used  as  an  interim  placement  facility  by  social  agencies  in  the 
community. 

Ordinarily,  children  who  must  be  held  as  material  witnesses 
either  by  a  specialized  or  a  criminal  court  should  be  held  in  shelter 
care  and  not  in  detention  except  in  accordance  with  the  above 
criteria. 

Where  an  adequate  detention  facility  exists,  no  child  should  be 
placed  in  jail.  In  the  event  that  adequate  detention  facilities  do 
not  exist,  children,  who  because  of  their  behavior  cannot  be  given 


"  Some  persons  working  in  the  field  believe  that  this  rule  would  create 
serious  administrative  problems,  particularly  during  the  period  of  change  from 
a  previous  procedure.  To  obviate  this  difficulty  the  court  could  be  authorized 
to  extend  the  period  for  an  additional  24  hours  by  rule  of  court  applicable  to 
special  types  of  cases, 
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shelter  care,  may  have  to  be  detained  in  a  jail.  This  should  never 
be  done  except  on  the  express  v^^ritten  authorization  of  the  judge, 
and,  if  done,  the  child  should  be  placed  in  a  room  or  ward  entirely 
separate  from  adults. 

It  should  be  the  policy  of  the  court  to  reduce  the  time  a  child 
spends  in  detention  to  the  minimum  compatible  with  his  safety,  the 
safety  of  the  community  and  the  court's  determination  of  his  case. 
The  same  principle  should  apply  after  disposition  pending  foster 
care  plans  by  agencies,  transportation  to  training  schools,  or  other 
State  or  local  institutions. 

When  children  are  placed  in  detention  or  shelter  care,  there  is 
always  a  motive  to  protect  the  child,  as  well  as  to  protect  society. 
Therefore,  bail  should  not  be  permitted. ^^ 

In  some  jurisdictions,  however,  the  right  to  bail,  provided  for  in 
the  State  constitution,  may  extend  to  cases  of  delinquency.  Fur- 
thermore, many  persons  are  of  the  opinion  that  to  leave  no  avenue 
of  release  for  the  child  is  a  denial  of  a  basic  right  to  which  all 
persons  are  entitled. 

Even  those  who  favor  this  position  do  not  believe  that  the  release 
of  a  child  should  depend  upon  his  or  his  family's  ability  to  secure  a 
bail  bond.  This  all  too  often  places  an  additional  economic  strain 
on  families,  a  great  number  of  which  are  already  hard  pressed. 
It  is  also  extremely  difficult  for  a  child  to  understand  why  he  must 
remain  in  detention  while  his  codelinquents  are  released  because 
their  families  were  able  to  secure  bail  bond. 

Therefore,  in  those  jurisdictions  where  constitutional  or  statu- 
tory provisions  provide  for  the  right  of  bail,  the  release  should  be 
made  upon  the  personal  recognizance  of  the  parent,  guardian, 
relative,  or  attorney  representing  the  child  or  any  other  responsible 
person. 

Petition,  Summons,  and  Notice 

The  petition  filed  in  the  specialized  court  and  all  subsequent 
court  documents  should  be  entitled,  "In  the  interest  of , 

(Name) 

a  child  under  18  years  of  age,"  (or  such  other  age  as  has  been  deter- 
mined as  the  maximum  for  jurisdiction  of  the  specialized  court 
dealing  with  children) . 


■^  Whether  constitutional  or  statutory  provisions  regarding  release  on  bail 
would  be  applicable  to  cases  of  delinquency  in  the  specialized  courts  would  de- 
pend upon  harmonizing  the  statutes  relating  to  such  cases  with  the  constitu- 
tional and  statutory  provisions.  See  discussion  in  A  Standard  juvenile  court 
act,  op.  cit.  at  pp.  22-23.  (See  footnote  45,  p.  33.)  See  also  160  ALR  287 
and  31  Am.  Jur.  1951  supp.,  p.  68. 
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The  petition  should  include  at  least  the  following  information : '® 

1  The  facts  alleged  to  bring  the  child  within  the  jurisdiction  of 
the  court. 

2  The  name,  age  and  residence  of  the  child. 

3  The  names  and  residences  of  his  parents  and  of  the  guardian 
of  the  person,  if  one  has  been  appointed. 

4  The  names  and  residences  of  any  other  persons  having  legal 
custody  or  physical  care  and  control  of  the  child. 

5  The  child's  spouse,  in  case  of  marriage. 

6  If  the  child  has  neither  parents  nor  guardian  of  the  person  or 
no  one  of  these  can  be  found,  the  name  and  residence  of  the 
nearest  known  relative. 

When  any  of  the  above  facts  are  unknown,  or  when  they  are 
alleged  on  information  and  belief  only,  the  petition  should  so  state. 

The  petition  should  be  made  under  oath.  It  may  be  made  on 
information  and  belief,  but  the  petitioner  should  be  able  to  show 
reasonable  ground  for  the  court's  action  and  be  in  possession  of 
sufficient  evidence  to  establish  at  least  a  prima  facie  case. 

When  a  child  has  been  involved  in  a  number  of  delinquent  acts, 
it  is  usually  neither  necessary  nor  desirable  that  these  be  listed 
in  detail.  When  the  petition  alleges  that  a  child  has  participated 
in  a  number  of  acts,  each  has  to  be  proved  or  disproved  in  justice 
to  the  child.  This  may  involve  the  time  of  many  witnesses.  One 
act  of  the  type  specified  in  the  law,  if  proven,  is  sufficient  to  give 
the  court  jurisdiction,  and  the  child's  need  for  treatment  will  be 
apparent  from  the  social  study  made  before  disposition.  When  a 
child  admits  that  he  participated  in  delinquent  acts  other  than 
those  listed  in  the  petition,  such  information  may  be  considered  in 
developing  a  suggested  plan  for  treatment.  When  a  child  denies 
participating  in  such  acts,  the  information  should  not,  of  course, 
be  used  in  developing  the  suggested  plan  of  treatment. 

Immediately  upon  the  filing  of  a  petition,  a  tentative  date  for  the 
hearing  should  be  set.  This  tentative  date  should  allow  time  for  a 
proper  social  study  ^"  but  should  not  be  unduly  distant,  in  any  case 
not  more  than  30  days  from  the  date  of  filing.  The  probation 
department,  or  the  agency  providing  social  services  to  the  court, 
should  be  able  to  request  a  postponement  for  cause,  such  as  the 
difficulty  of  obtaining  material  for  the  social  study  from  a  distance. 
Whenever  possible,  the  cases  of  children  held  in  detention  should  be 

"  In  the  case  of  specific  issues,  such  as  adoption,  the  law  may  prescribe  a 
different  form  and  content  of  petition.  The  standards  set  forth  in  this  section 
should  not  therefore  be  taken  to  apply  in  detail  to  such  cases. 

"  Where  the  initiation  of  the  social  study  must  await  a  finding  that  a  de- 
linquent act  has  been  committed  (see  p.  49,  THE  SOCIAL  STUDY),  a  hear- 
ing for  this  purpose  should  be  held  as  soon  as  possible. 
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given  priority  over  those  where  the  child  is  at  home.  All  concerned 
should  constantly  keep  in  mind  the  fact  that  parents  and  children 
have  a  right  to  legal  determination  of  their  rights  as  soon  as 
possible. 

The  parents,  guardians,  and  other  persons  named  in  the  petition 
should  be  notified  of  the  substance  of  the  petition  and  of  the  date 
of  hearing  as  soon  as  it  is  set,  and  the  person  or  persons  having 
the  care  and  control  of  the  child  (if  the  child  is  not  detained)  should 
be  required  to  bring  the  child  to  the  court  at  the  time  stated.  The 
court  may  request  or  summon  the  appearance  of  any  person  whose 
presence  is  deemed  necessary  as  a  witness  or  possible  resource  for 
the  care  or  treatment  of  the  child,  including  persons  whom  the 
child  or  the  family  wishes  to  have  present.  Service  of  summons 
should  be  made  personally  by  the  delivery  of  an  attested  copy  to  the 
person  summoned.  When  the  whereabouts  of  the  parent  or 
guardian  is  unknown  and  the  court  has  determined  that  a  diligent 
search  has  been  made,  it  should  be  authorized  to  order  service  by 
registered  mail  to  the  last  known  address,  or  by  publication,  or  by 
both  means.  Service  on  all  interested  parties  should  be  effective 
at  least  48  hours  before  the  time  fixed  for  the  hearing.  If  the 
parent  or  guardian  cannot  be  found,  the  nearest  known  relative  of 
the  child  should  be  notified  of  the  court  hearing. 

The  legal  records  of  the  court  should  show  that  every  person 
named  in  the  petition  or  otherwise  required  to  be  present  received 
timely  notice. 

The  court  should  have  the  power  to  pay  or  to  authorize  reim- 
bursement of  necessary  travel  expenses  of  witnesses  or  other 
persons  required  to  appear  at  a  hearing. 

In  sufficient  time  before  the  court  hearing,  the  family  and  the 
child  should  be  notified  of  their  right  to  legal  counsel.  This  may 
be  done  at  the  point  of  intake  or  by  the  probation  officer  in  the 
course  of  helping  parents  and  child  understand  the  nature  of  the 
court's  proceedings.  Many  parents  or  children  may  not  wish  to  be 
so  represented,  but  others  may  insist  on  this  right.  When  they  do, 
and  if  they  are  financially  unable  to  employ  counsel,  the  court 
should  make  counsel  available.^* 


The  Social  Study 


The  social  study  of  a  child  or  of  a  family  situation  is  an  ex- 
tremely important  part  of  the  court's  procedure.  On  the  basis  of 
the  social  study  and  other  facts  presented  at  the  hearing,  the  court, 


"  It  has  been  suggested  that  this  need  may  be  met  by  greater  use  of  Lawyer 
Reference  Service  and  the  Legal  Aid. 
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having  first  made  a  finding  regarding  the  facts  alleged  in  the  peti- 
tion, makes  appropriate  disposition  and  determines  what  rights 
of  the  parent  or  the  child  may  need  to  be  limited.  The  social  study 
may  also  include  facts  that  are  not  relevant  to  disposition  but 
important  to  a  probation  officer  working  with  a  child  in  his  own 
home  or  to  an  agency  working  with  a  child  after  adjudication. 

The  social  study  should  never  be  confused  with  the  evidence 
necessary  to  substantiate  the  facts  alleged  in  the  petition.  In 
some  cases — notably  those  of  neglect  where  the  petition  is  filed  by 
a  protective  agency — the  facts  to  substantiate  the  petition  and  the 
facts  to  support  recommendations  for  disposition  may  have  been 
gathered  by  the  same  agency  and  may  deal  substantially  with  the 
same  factors.  In  such  instances,  the  two  sets  of  facts  should  be 
kept  distinct.  There  are  always  factors  in  a  neglect  case  which 
have  no  bearing  on  the  question  of  whether  or  not  neglect  exists 
but  which  may  be  of  importance  to  the  court  in  making  disposition 
or  for  further  handling  of  the  case  by  a  protective  or  foster  care 
agency. 

A  social  study  should  begin  with  the  filing  of  the  petition.  Ex- 
ceptions to  this  is  the  case  of  a  child  apprehended  in  relation  to  a 
specific  delinquent  act  who  denies  participation  in  the  act,  or  when 
the  intake  worker  or  probation  officer  assigned  to  study  the  case 
has  reasonable  doubt  that  the  child  was  in  fact  involved.  In  such 
cases,  a  court  hearing  should  be  held  to  determine  whether  or  not 
he  committed  the  act  alleged  and  the  social  study  should  not  be 
begun  until  this  has  been  determined.  A  social  study  made  by 
the  court  inevitably  involves  some  invasion  of  privacy,  including 
contacts  with  schools  and  neighbors,  and  results  in  some  gossip 
about  the  child  and  his  family.®^  Furthermore,  time  and  effort 
invested  in  making  the  social  study  would  be  wasted  if  the  court 
later  finds  that  the  child  was  not  involved  in  the  delinquent  act. 

Responsibility  for  the  social  study  should  lie  with  the  probation 
officer  or  a  worker  in  another  agency  who  is  administratively 
responsible  to  the  court  for  this  service.  (See  p.  12,  FUNCTION 
OF  THE  COURT.)  An  exception  to  this  may  be  where  the  law 
gives  authority  to  another  agency  to  make  a  report.^  Where  the 
petition  is  filed  by  an  agency  already  working  with  the  family, 
the  agency  may  actually  conduct  the  study  and  report  its  findings 
to  the  probation  officer.     The  court,  however,  should  have  authority 


""Where  a  child  has  denied  his  delinquent  act  there  should  clearly  be  an 
adjudication  of  innocence  or  guilt  before  a  widespread  invasion  of  his  personal 
privacy  and  that  of  his  family  is  undertaken."  1949  Annual  Report  of  the 
Juvenile  Court  for  the  State  of  Connecticut.  Hartford,  Conn. :  Judges  of  the 
Juvenile  Court  for  the  State  of  Connecticut.     [1950]  20  pp.  (p.  4) . 

*  As,  for  example,  in  adoption  cases  in  some  States. 
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either  to  require  that  certain  additional  information  be  obtained, 
or  to  supplement  the  study  by  its  own  investigation.  Medical, 
psychological,  or  psychiatric  findings  should  be  channeled  to  the 
probation  officer  for  inclusion  in  the  study.  The  probation  officer 
needs  all  available  material  in  order  to  make  recommendations  in 
a  case. 

The  actual  content  of  the  study  will  depend  on  the  type  of  case 
and  the  issue  at  stake,  and  will  be  different,  for  instance,  in  adop- 
tion cases  (where  its  general  content  is  sometimes  prescribed  in 
the  statute),  cases  of  disputed  legal  custody,  applications  for 
guardianship  of  the  person,  cases  of  delinquent  behavior,  and 
cases  of  neglect. 

Referral  of  the  child  for  medical  examination  or  to  a  psychologist 
or  to  a  psychiatrist,  or  both,  should  be  made  on  a  selective  basis. 
The  probation  officer  or  agency  conducting  the  study  for  the  court 
should  have  the  right — acting  under  the  authority  of  the  court — to 
require  physical,  mental,  or  psychiatric  studies  of  a  child  on  whose 
behalf  a  petition  has  been  filed.  This  should  not  be  done  in  delin- 
quency cases  until  the  child's  participation  in  the  alleged  delin- 
quency has  been  admitted  or  determined  by  the  court.  The  power 
to  require  such  examination,  however,  should  not  apply  to  the 
examination  of  a  parent,  or  another  adult,  without  his  consent, 
if  he  is  not  before  the  court  on  a  charge  or  formal  complaint. 

The  probation  division  of  the  court  should  develop  outlines  for 
social  studies  in  the  different  categories  of  cases.  These  outlines 
are  important  in  providing  comparable  information  on  comparable 
cases.  Outlines  should  not  be,  however,  so  detailed  that  they  result 
in  routinized  procedure.  In  general  a  study  covers  the  personal 
history  of  the  child  and  his  family,  the  child's  social,  emotional, 
mental  and  physical  development  and  his  environment,  including 
his  home,  school,  church,  and  community  influences.  Especially 
important  is  an  understanding  of  the  child's  relationship  to  other 
members  of  the  family  and  to  others  with  whom  he  comes  in  close 
contact. 

The  social  study,  however,  entails  more  than  just  securing  a  mass 
of  facts  and  clinical  reports  regarding  the  child  and  his  family. 
It  requires  evaluation  and  interpretation  of  these  facts  in  relation 
to  the  situation  facing  the  child  and  his  family.  The  child's  atti- 
tudes about  the  delinquent  act  in  question  are  pertinent  to  the  social 
study  as  they  indicate  his  need  for  care  and  treatment,  since  the 
purpose  of  the  social  study  is  to  determine  the  care  or  treatment 
needed  and  not  to  prove  or  disprove  that  a  delinquent  act  has  been 
committed. 

The  social  study  may  be  compiled  from  a  number  of  sources :  the 
child  and  his  family,  medical,  psychological  or  psychiatric  reports, 
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and  records  of  social  agencies,  reports  based  on  observation  of  the 
child  while  in  detention,  and  the  evidence  of  school  teachers  and 
others. 

Persons  or  agencies  giving  information  should  understand  that 
the  information  upon  which  the  court  relies  in  making  disposition 
should  be  imparted  to  the  child,  parent,  guardian,  or  counsel  and 
if  controverted,  an  opportunity  should  be  afforded  to  meet  the  same. 

Methods  of  presenting  the  social  study  vary  considerably.  Some 
judges  prefer  to  read  it  prior  to  the  hearing.  This  practice  is  quite 
proper  when  the  making  of  the  study  follows  the  procedure  out- 
lined on  page  J-1  with  respect  to  situations  where  the  child  denies 
participation  in  the  alleged  delinquent  act.  On  the  other  hand, 
when  the  child  denies  the  act  and  no  judicial  determination  has 
been  made  of  his  participation,  it  would  be  improper  for  the  judge 
to  become  familiar  with  the  study  prior  to  a  determination  of  the 
child's  involvement  in  the  alleged  delinquent  act.''^  This  applies 
both  to  reading  the  study  and  to  "bench  conferences"  with  the  pro- 
bation staff  or  with  the  social  agency  staff  having  filed  or  planning 
to  file  a  petition. 

Many  judges,  particularly  those  in  large  urban  areas  where  the 
volume  of  cases  is  heavy,  do  not  consider  reading  prior  to  the  hear- 
ing practical.  Many  judges  prefer  that  the  probation  officer  pre- 
sent the  facts  necessary  to  a  disposition  and  make  recommenda- 
tions accordingly.  The  judge  should,  however,  have  the  complete 
study  before  him  for  reference.  Other  points  in  favor  of  this  type 
of  presentation  are  that  it  readily  acquaints  the  parties  with  the 
facts  upon  which  disposition  is  based  and  makes  inclusion  of  the 
entire  study  in  the  legal  record  unnecessary.^- 

The  court  needs  to  have  certain  facts  and  social  information 
available  to  it  when  making  orders  for  support.  Such  information 
may  differ  somewhat  from  that  secured  in  cases  of  neglect  and 
delinquency.  Information  relating  to  the  care,  supervision,  and 
adjustment  of  the  child,  health  problems  in  the  family,  previous 
marital  alliances,  family  relationships,  financial  situation  includ- 
ing place  and  hours  of  employment,  income,  debts  and  other  liabil- 
ities, present  living  arrangements  and  the  events  leading  to  the 
failure  to  support  are  some  of  the  factors  which  may  need  to  be 
considered  by  the  court  in  making  an  order  for  support.  These 
are  also  factors  which  may  determine  whether  placing  an  adult 
charged  with  nonsupport  on  probation  is  necessary,  or  in  the  case  of 


"  For  recommendations  as  to  hearings  in  adoption  cases,  see  Essentials  of 
adoption  law  and  procedure,  op.  cit.  at  p.  19  (see  footnote  23,  p.  12). 

^  For  further  discussion  of  procedures  with  respect  to  presentation  of  infor- 
mation to  the  court  see  p.  53,  THE  HEARING  OF  CHILDREN'S  CASES. 
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civil  proceedings,  whether  a  referral  to  another  agency  for  case- 
work services  seems  desirable.  (See  p.  72,  PROBATION  FOR 
ADULTS.) 

The  Hearing  of  Children's  Cases 

A  hearing  in  a  specialized  court  in  which  a  child  is  alleged  to  be 
subject  to  the  jurisdiction  of  the  court  consists  of  two  separate 
parts  ^^  which  may  or  may  not  be  continuous. 
These  are : 

1  The  hearing  of  the  evidence  necessary  to  make  a  determination 
as  to  the  court's  jurisdiction  and  the  facts  alleged  in  the  petition. 

2  The  hearing  (if  the  court  should  find  the  child  subject  to  its 
jurisdiction)  of  social  evidence,  including  recommendations  of 
the  probation  officer,  culminating  in  disposition  of  the  case. 

In  many  cases  where,  for  instance,  a  child  has  admitted  the  delin- 
quent act  and  there  is  no  reason  to  doubt  the  admission  or  to  ques- 
tion the  circumstances  under  which  it  was  made  (see  p.  36,  IN- 
TAKE), that  part  of  the  proceedings  to  make  a  determination  as  to 
the  court's  jurisdiction  and  the  facts  alleged  in  the  petition  may  be 
brief.  Nevertheless,  it  should  not  be  glossed  over,  and  a  finding 
should  be  made.  The  judge  should  make  the  dual  purpose  of  the 
hearing  clear  to  all  concerned. 

In  other  cases,  as  for  instance  in  some  cases  of  neglect,  such 
determination  may  require  a  large  period  of  the  hearing  time.  It 
is  not  recommended,  however,  that  the  courts  routinely  schedule 
two  hearings,  one  to  make  a  determination  as  to  jurisdiction  and 
the  facts  alleged  in  the  petition  and  one  to  arrive  at  a  disposition. 
While  scheduling  of  two  hearings  clearly  recognizes  the  dual  nature 
of  the  process  which  at  times  has  been  forgotten,  it  is  an  expensive 
procedure  particularly  in  delinquency  cases  where  a  high  percent  of 
children — possibly  as  high  as  90  percent — admit  the  acts  alleged. 
However,  in  cases  where  there  is  a  denial  of  participation,  separate 
hearings  should  be  held. 

The  dual  nature  of  the  hearing  affects  the  participation  of  wit- 
nesses in  the  case.     Witnesses  to  the  act  or  situation  complained  of 


°'  "It  should  not  be  forgotten  that  the  performance  of  judicial  functions 
always  involves  two  processes :  The  first,  to  determine  whether  jurisdiction  as- 
sumed for  the  purpose  of  an  inquiry  should  be  retained  for  the  application  of 
a  remedy;  the  second,  application  of  the  remedy.  The  first  seeks  the  facts; 
the  second  applies  the  law  to  the  facts  as  ascertained."  Judge  Edward  F. 
Waite's  How  far  can  court  procedure  be  socialized  without  impairing  in- 
dividual rights?  In  Proceedings  of  the  conference  on  juvenile-court  standards. 
Children's  Bureau  Publication  No.  97.  Washington,  D.  C. :  Government  Print- 
ing Office,  1921.     106  pp.  (pp.  56-57). 
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(including  the  police  or  a  person  whose  property  has  been  stolen  or 
damaged)  are  necessary  only  to  the  first  purpose  of  the  hearing. 
They  should  be  called  only  if  their  testimony  is  needed  and  then 
should  be  excused  from  the  hearing  once  these  facts  have  been 
established. 

Occasionally,  there  may  be  a  preliminary  action  which  may  elim- 
inate both  parts  of  the  hearing  as  described  above.  This  would 
be  when  there  is  a  question  as  to  whether  or  not  the  specialized 
court  should  waive  its  jurisdiction  and  permit  the  child  to  be  tried 
in  a  criminal  court.  (See  p.  27,  THE  JURISDICTION  OF  THE 
COURT.)  Whether  or  not  the  child  committed  the  act  alleged  in 
the  petition  is  not  an  issue  in  this  determination.  The  issue  should 
be  whether  or  not  the  child,  if  he  did  commit  the  act  alleged  in  the 
petition,  would  be  "treatable  in  any  institution  or  facility  of  the 
State  designed  for  the  care  or  treatment  of  children,"  or  whether 
the  court  can  find  under  the  circumstances  "that  the  safety  of  the 
community  clearly  requires  that  the  child  continue  under  restraint 
for  a  period  extending  beyond  his  minority."  (See  p.  27,  THE 
JURISDICTION  OF  THE  COURT.)  These  questions  should  be 
determined  first.  In  their  determination  the  court  should  permit 
the  introduction  of  such  evidence  as  has  a  direct  bearing  upon  their 
determination. 

A  juvenile  court  hearing  is  sometimes  spoken  of  as  "informal."  ^* 
Informality  should  not,  however,  mean  that  the  court  ceases  to  be 
a  court  or  becomes  merely  a  conference  in  the  judge's  chambers.*® 
Still  less  should  it  mean  that  the  court  ignores  rules  of  evidence 
or  fails  to  establish  procedures  for  its  actions.  Rather,  informality 
means  "an  absence  of  those  technicalities  which  are  not  essential 
to  justice  and  which  tend  to  confuse  or  intimidate  a  child."  '^^ 
Hearings  may  be  held  in  a  small  courtroom  or  large  office.  The 
court  should  always  meet  in  quarters  reserved  for  court  business 
and  not  meet  in  a  welfare  office,  or  a  private  home,  or  any  other 
place  not  associated  with  official  judicial  business.  When  a  court- 
room is  used,  it  is  unnecessary  that  it  be  furnished  with  its  usual 
paraphernalia — witness  stand,  bench,  etc.     Nor  is  it  necessary 


"*  See  A  standard  juvenile  court  act,  op.  cit.  at  p.  24.  (See  footnote  45, 
p.  33). 

Juvenile  court  standards,  op.  cit.  at  p.  5  (See  footnote  37,  p.  23):  "The 
hearing  should  be  conducted  with  as  little  formality  as  possible.  .  .  ." 

Katharine  F.  Lenroot  in  Breckenridge,  Social  work  and  the  courts,  op.  cit. 
at  p.  217.     (See  footnote  8,  p.  3.) 

^  One  early  writer  describes  the  judge  as  "seated  at  a  desk,  with  the  little  one 
at  his  side,  where  he  can  on  occasion  put  his  arm  around  his  shoulder  and  draw 
the  lad  to  him.  .  .  .  Julian  W.  Mack  in  Breckenridge  and  Abbott,  op.  cit.  at 
p.  199.     (See  footnote  8,  p.  3.) 

**  See  Lou,  op.  cit.  p.  129.     ( See  footnote  3,  p.  1.) 
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that  the  judge  wear  robes,  a  formal  "charge"  be  read  by  the  clerk, 
official  announcements  be  made  by  a  marshal,  or  unnecessary  court 
officials  be  present.  The  child  should  not  sit  in  a  place  obviously 
designed  for  defendants,  but  should  sit  with  his  parents  or  other 
persons  who  are  of  importance  to  him. 

The  court  proceedings  should  be  orderly  and  dignified.  It  should 
not  be  forgotten  that  the  real  nature  of  the  hearing  will  depend 
to  a  great  degree  on  the  ability  of  the  judge  and  other  court  officials 
to  convey  the  court's  interest  in  the  child  and  his  family  and  to 
avoid  expressions  of  disgust,  blame,  or  anger,  or  indifference.®^ 

It  is  not  infrequently  stated  that  the  court  is  a  court  of  equity 
and  that  its  procedure  is  of  a  chancery  or  equity  nature.*^^  This 
concept  is  sometimes  urged  as  a  justification  for  a  looseness  in 
procedures  permitted  neither  in  law  nor  equity.  This  concept  is 
inaccurate.  The  founders  of  the  juvenile  court  found  precedents 
in  chancery  cases  ®^  but  juvenile  courts  were  not  actually  derived 
from  courts  of  chancery.''"  Specialized  children's  courts  are  in 
fact  special  statutory  courts  '^  having  jurisdiction  over  certain 
causes  and  as  such  have  their  own  procedure  adapted  to  the  type 
of  case  heard. 

Before  a  court  hearing  begins,  the  probation  officer  should  assist 
the  child  and  his  family  in  understanding  and  preparing  themselves 
for  the  court  hearing.  The  parents  or  guardian  of  the  child  should 
be  required  to  attend  the  hearing.  If  the  child's  parents  cannot 
be  located,  and  the  child  has  no  guardian  of  the  person,  a  guardian 
ad  litem  should  be  appointed.  There  may  be  cases  in  which  a 
guardian  ad  litem  should  be  appointed  even  if  the  parents  are 
present ;  for  example,  when  a  parent  files  a  petition  alleging  that  his 
child  is  "beyond  control."  In  such  cases,  especially  those  involving 
an  older  adolescent,  often  there  is  intense  conflict  between  parent 
and  child.  Under  the  circumstances  it  cannot  always  be  assumed 
that  the  parent  is  acting  in  the  best  interest  of  the  child."  If  in 
the  course  of  the  proceedings  the  judge  finds  that  such  is  the  case, 
a  guardian  ad  litem  should  be  appointed  at  that  time. 


"See  Beckham,  Walter  H.:  Helpful  practices  in  juvenile  court  hearings. 
Federal  Probation  8:10-14,  1949. 

^  See  Juvenile  court  standards,  op.  cit.,  at  p.  1.  (See  footnote  37,  p.  23.) 
Lenroot  in  Breckenridge,  op.  cit.  at  p.  217  et  seq.     (See  footnote  8,  p.  3.) 

'°  Notably  the  Wellesley  case,  2  Russel  1  (1827),  in  re  McGrath,  L.  R.  1892, 
2,  Ch.  496,  Eyre  v.  Shaftesbury  2  Peere  Williams  102  (1792)  and,  in  American 
Law,  Miner  v.  Miner,  11  111  43  (1849) . 

'"See  Pound,  Roscoe:  Interpretations  of  legal  history.  New  York:  The 
Macmillan  Co.,  1923.     171  pp.  (p.  135). 

"  Lou,  op.  cit.  at  p.  6.     (See  footnote  3,  p.  1.) 

"In  re:  Sippy,  97  At.  2d  455. 
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The  probation  officer  may  open  the  proceedings  by  identifying  the 
various  parties  to  the  proceedings.  It  is  preferable  that  someone 
other  than  the  probation  officer  state  the  substance  of  the  petition. 
The  court  should  then  begin  to  establish  the  facts  alleged  in  the 
petition.  In  a  delinquency  case,  this  may  be  the  simple  admission 
of  a  child  that  he  did  participate  in  the  act  alleged,  or  it  may  involve 
the  statements  of  the  police  or  other  complainant  and  the  testimony 
of  witnesses.  Persons  giving  testimony  should  do  so  under  oath. 
The  child  should  not  be  required  to  make  a  statement  with  respect 
to  the  facts  alleged  in  the  petition  over  the  objection  of  his  parents, 
guardian  or  counsel.  Objection  by  a  parent  in  a  neglect  situation 
or  where  the  parent  is  charged  should  not  be  a  bar  to  the  child's 
making  a  statement.  The  parent  and  child,  should,  of  course,  have 
the  right  to  produce  witnesses  in  behalf  of  their  position. 

On  the  basis  of  the  facts  presented,  the  judge  then  makes  his 
finding  as  to  the  validity  of  the  allegations  contained  in  the  petition. 

No  person  in  the  court  should  assume  the  role  of  prosecutor. 
This  follows  from  the  noncriminal  and  nonadversary  nature  of 
neglect  and  delinquency  proceedings. 

The  presence  of  legal  counsel  should  not  cause  the  court  to  be 
more  formal  than  it  would  normally  be  in  either  its  procedure  or  its 
handling  of  evidence. 

Delinquency  proceedings  are  not  criminal  proceedings  and  the 
right  to  a  trial  by  jury  in  criminal  actions,  often  provided  for  in 
State  constitutions,  does  not  apply.  Nor  is  trial  by  jury  desirable 
in  the  cases  of  children  brought  before  the  court,  since  it  is  incom- 
patible with  the  informal  setting  of  the  court  hearing. 

Once  the  court  has  established  the  facts  alleged  in  the  petition, 
the  second  part  of  the  hearing  relating  to  disposition  begins.  At 
this  point  the  probation  officer  usually  presents  the  salient  facts 
disclosed  by  the  social  study.  Whether  he  makes  his  recommenda- 
tions at  this  time  depends  on  the  judge.  Some  judges  prefer  to 
call  for  recommendations  after  discussing  the  report  with  the  child 
or  family.  Others  call  for  them  only  when  they  have  doubts  as  to 
the  appropriate  disposition.  In  any  event,  the  probation  officer 
should  always  be  prepared  to  make  recommendations. 

Some  judges  prefer  that  the  probation  officer's  summary  and 
recommendations  be  made  in  written  form  while  others  prefer 
an  oral  report.  When  the  judge  has  not  read  the  reports,  an  oral 
presentation  may  be  preferable  in  that  it  saves  time.  Regardless 
of  the  method  followed,  the  facts  presented — either  orally  or  writ- 
ten— upon  which  the  court  relies,  should  be  open  to  rebuttal  by  the 
child,  his  family,  or  their  counsel,  and  witnesses  may  be  introduced 
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to  rebut  them."  This  does  not  mean  that  the  social  record  (which 
may  contain  other  facts,  confidential  in  nature  and  not  relevant  to 
disposition),  should  be  available  to  the  child,  parent,  guardian,  or 
counsel.  However,  only  that  information  in  the  record  upon  which 
the  court  relies  in  making  disposition  should  be  made  known  to  the 
child,  parent,  guardian,  or  counsel. 

At  stake  in  this  second  part  of  a  hearing  are  the  rights  of  the 
child  to  remain  at  liberty  without  interference  by  the  State  and  the 
rights  of  the  parents  to  legal  custody  of  the  child.  Due  process  of 
law,  therefore,  is  equally  applicable  to  this  part  of  the  hearing. 
This  follows,  in  the  case  of  a  child,  from  the  plain  wording  of  the 
Fourteenth  Amendment  which  states:  "...  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  without  due  process 
of  law.  .  .  ."  It  follows  only  a  little  less  plainly  in  the  case  of  the 
parent.  Arguments  to  the  contrary  seem  to  contend  that  the  mere 
fact  that  a  child  performs  a  delinquent  act  or  is  neglected  justifies 
the  assumption  that  he  has  forfeited  his  right  to  a  day  in  court  and 
that  the  State  can  do  what  it  will  with  him — so  long  as  it  is  done  in 
the  name  of  treatment — without  giving  him  an  opportunity  to  pre- 
sent the  facts  he  thinks  the  court  should  have  in  order  to  determine 
the  kind  of  treatment  he  needs ;  or  that  the  mere  fact  that  their  child 
has  performed  a  delinquent  act  or  is  neglected  deprives  the  parents 
automatically  of  any  rights  to  the  legal  custody  of  the  child  and 
they  are,  therefore,  not  concerned — have  no  interest — in  what  dis- 
position the  court  makes  with  respect  to  their  child's  case.'* 

A  fair  hearing  does  not  mean  that  the  child,  in  particular,  or  that 
both  parents  need  to  be  present  while  all  the  evidence  is  being  pre- 


"  "It  (social  investigation)  can  actually  be  of  considerable  assistance  to  the 
respondent  parents  since  it  not  only  gives  them  an  opportunity  to  present  their 
own  point  of  view  but  at  the  same  time  informs  them,  through  their  contacts 
with  the  investigator,  as  to  the  nature  of  the  complaints  being  made  against 
them.  The  investigation  becomes  a  bill  of  particulars  and  thereby  helps  the 
parents  prepare  their  defense.  Such  an  investigation,  let  it  be  said  again,  is 
not  in  lieu  of  other  evidence  but  is  to  be  scrutinized  and  weighed  with  the 
rest  of  the  evidence  even  as  it  helps  the  court  in  its  search  for  such  evidence." 
1949  Annual  Report,  Juvenile  Court  for  the  State  of  Connecticut,  op.  cit.  at  p.  6. 
(See  footnote  59,  p.  50.) 

'^  The  constitutional  requirements  of  due  process  of  law  with  respect  to  civil 
proceedings  have  been  held  to  apply  to  the  proceedings  in  the  juvenile  court. 
See  Wissenberg  v.  Bradley,  209,  la.  813,  229  N.  W.  205  (1930)  ;  Bryan  v.  Brown, 
151  Miss.  398,  118  So.  184  (1928) ;  People  v.  Lewis,  260  N.  Y.  171,  183  N.  E.  353 
(1912)  ;  Dendy  v.  Wilson,  142  Tex.  460  179,  S.  W.  2d,  269  (1944).  Moreover, 
there  are  a  number  of  cases  emphasizing  the  necessity  in  juvenile  court  pro- 
ceedings for  notice  and  opportunity  to  be  heard,  a  reasonably  definite  charge, 
and  the  observance  of  the  fundamental  rules  of  evidence  designed  to  ascertain 
the  truth  and  to  protect  the  rights  of  the  parties.  In  re  Hill,  78  Cal.  App.  23, 
247  Pac.  591  (1927)  ;  State  v.  Freeman,  181  Mont.  132,  262  Pac.  168  (1926) ; 
Mill  V.  Brown,  31  Utah  473  88  Pac.  609  (1907). 
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sented.  The  court  may  exclude  the  child  (but  not  his  counsel) 
from  the  hearing  at  any  time  that  it  thinks  proper,  and  should  do 
so,  especially  when  the  evidence  is  considered  not  fit  for  him  to 
hear  or  when  it  may  damage  his  confidence  in  his  parents.  Such 
situations  may  frequently  arise  in  cases  of  neglect.  Similarly,  the 
court  may  exclude  the  parents  (but  not  their  counsel)  when  their 
presence  may  inhibit  the  child's  freedom  to  give  evidence  or  to 
express  an  opinion.  Such  action  does  not  mean,  however,  that  the 
judge  may  withhold  testimony  so  received  from  the  parents  or  the 
attorney  for  the  child  or  exclude  the  opportunity  for  cross-examina- 
tion if  it  is  adverse  to  their  rights  and  he  is  going  to  rely  upon  it  in 
making  disposition. 

In  certain  situations  it  is  necessary  and  desirable  for  the  judge 
to  hold  a  private  interview  with  the  child.  Since  the  purpose  of 
such  an  interview  is  to  secure  facts  pertinent  to  disposition,  the 
objection  of  parent  or  guardian  should  not  be  a  bar  to  such  inter- 
view. However,  knowledge  gained  in  such  a  conference  should  be 
shared  with  them  if  it  is  to  be  considered  in  the  court's  disposition 
of  the  case.  The  judge  should  inform  the  child  of  this  possibility 
at  the  beginning  of  the  interview.  Such  a  conference  may  be  neces- 
sary where  the  atmosphere  of  the  courtroom,  or  the  nature  of  the 
confidences,  will  prevent  the  child  from  openly  giving  the  informa- 
tion. Usually  the  same  objectives  can  be  met  through  the  tem- 
porary exclusion  of  the  parents  from  the  courtroom,  as  may  be 
necessary,  for  instance,  in  custody  cases  where  the  child's  pref- 
erence for  one  or  the  other  contestant  is  pertinent  to  the  disposition. 

A  court  hearing  may  be  an  extremely  difficult  experience  for  some 
children.  However,  if  the  judge  conducts  the  hearing  in  a  friendly, 
understanding  manner  and  the  probation  officer  has  prepared  the 
child  adequately  for  the  court  experience  and  gives  him  support 
during  it,  the  possibility  of  any  adverse  psychological  effects  upon 
the  child  can  be  greatly  reduced. 

A  verbatim  recording  of  the  hearing  is  recommended.  This  may 
be  done  by  a  stenotypist  or  through  a  mechanical  recording  device, 
the  latter  probably  being  the  more  economical  method.  Transcrip- 
tion of  the  entire  record  of  every  hearing  is  unnecessary.  Certain 
portions  may  be  summarized  for  the  court  record.  At  a  later  date 
should  a  question  arise  as  to  what  took  place,  the  entire  record  is 
available  and  the  pertinent  portions  of  the  record  can  then  be 
transcribed.  The  availability  of  the  complete  record  is  particu- 
larly helpful  if  an  appeal  is  being  considered  or  taken. 

In  making  disposition,  the  judge  should  explain  carefully  the 
effects  of  his  judgment  on  the  rights  of  all  concerned,  and  should 
inform  the  parties  of  their  right  to  appeal.  As  soon  as  possible 
thereafter  the  court's  findings  and  disposition  should  be  rendered 
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in  written  form,  together  with  the  judge's  reasons  for  such  findings. 

As  in  all  civil  cases,  the  findings  of  the  court  should  be  made  on 
the  preponderance  of  the  evidence."'' 

The  judge  should  have  discretion  under  the  law  to  decide  who 
shall  be  admitted  to  the  courtroom.  Normally  this  should  be  only 
those  who  are  necessary  to  the  conduct  of  the  hearing,  such  as  the 
parties  in  interest,  their  counsel,  and  necessary  court  officials. 
Witnesses  should  be  admitted  as  necessary.  It  is  not,  however, 
believed  wise  to  limit  attendance  by  law  to  those  having  a  direct 
interest  in  the  case.  If  juvenile  courts  are  to  function  efficiently, 
their  philosophy  and  practice  need  to  be  known.  The  judge  should 
be  allowed  at  his  discretion  to  permit  persons  having  an  interest  in 
the  work  of  the  court,  such  as  students,  civic  leaders,  attorneys, 
ministers,  or  representatives  of  the  press,  to  attend  hearings  and 
to  observe  the  work  of  the  court,  with  the  understanding  that  no 
publication  be  made  of  names  of  children  or  families  involved,  or 
their  identity  otherwise  indicated.  Great  care  should,  however, 
be  taken  not  to  embarrass  unnecessarily  families  and  children 
through  such  permission,  and  in  certain  types  of  cases,  such  as 
adoptions,  such  attendance  should  be  forbidden,  or  allowed  only 
with  the  permission  of  all  concerned. 

When  more  than  one  child  is  involved  in  a  specific  act  of  delin- 
quency, separate  hearings  should  be  held,  except  that 

1  the  hearing  may  be  held  jointly  in  obtaining  the  evidence  neces- 
sary to  establish  the  participation  of  each  child  in  the  act ;  the 
case  should  then  be  heard  separately  as  far  as  the  findings  of 
the  social  study  and  disposition  are  concerned. 

2  the  cases  of  children  of  the  same  family  involved  in  the  same 
act  of  delinquency,  or  brought  before  the  court  because  of 
neglect,  may  be  heard  at  one  hearing. 

Hearings  should  be  scheduled  at  times  that  will  allow  the  court 
to  proceed  with  its  business  without  delay.  In  scheduling  hearings 
the  interests  of  the  child  and  his  family,  witnesses  and  other  pro- 
fessional persons,  including  the  police  and  the  representatives  of 
social  agencies  concerned,  should  be  considered.  The  child,  his 
family,  and  other  parties  to  a  case  should  not  be  expected  to  wait 
for  long  hours  in  a  general  waiting  room  anticipating  a  hearing. 
Only  such  business  as  can  reasonably  be  undertaken  should  be 
scheduled  for  any  one  day  so  that  persons  are  not  brought  unneces- 
sarily to  court. 

In  some  courts,  hearings  are  held  before  referees.  This  is  some- 
times desirable  to  expedite  the  business  of  the  court  in  cases  that 


^"^  People  V.  Lewis,  op.  cit.  (see  footnote  74,  p.  57) ;  Dendy  v.  Wilson,  op.  cit. 

(see  footnote  74,  p.  57). 
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appear  to  be  less  serious."*^  Where  judges  are  on  circuit,  referees 
may  be  used  to  hear  less  serious  cases  in  the  various  centers  within 
the  judge's  territory. 

Hearings  held  before  a  referee  should  be  clearly  designated  as 
such,  and  the  child  and  his  family  be  appraised  of  their  right  to  a 
hearing  before  the  judge,  if  they  desire  it. 

A  hearing  before  a  referee  should  follow  the  same  rules,  and 
be  conducted  in  the  same  spirit,  as  a  hearing  before  a  judge.  It 
should  be,  no  more  and  no  less,  a  formal  judicial  proceeding,  and 
should  not  be  considered  as  "unofficial  action."  The  power  of  the 
referee  should  be  limited  to  hearing  the  evidence  and  making 
findings  and  recommendations. 

A  copy  of  the  referee's  findings  and  recommendations  should 
be  given  to  the  parent,  guardian  or  custodian  of  the  child  whose 
case  has  been  heard  by  a  referee,  to  the  attorney  appearing  in  the 
case,  and  to  any  other  person  concerned. 

A  hearing  by  the  judge  should  be  granted  when  any  party  in 
the  case  files  with  the  court  a  request  for  such  hearing,  if  the 
request  is  filed  within  3  days  after  such  notice.  Based  on  the  same 
evidence,  such  hearings  should  be  treated  as  an  appeal  from  the 
decision  of  the  referee.  However,  new  evidence  may  be  admitted 
in  the  discretion  of  the  judge.  In  case  no  hearing  before  the  judge 
is  requested,  or  when  the  right  to  such  hearing  is  waived,  the 
findings  and  recommendations  of  the  referee,  when  confirmed  by 
an  order  of  the  judge,  should  become  the  decree  of  the  court. 

Appeals 

Children's  cases 

As  already  stated,  the  judge  should  make  clear  to  the  child  and 
his  family  their  right  to  appeal.  This  is  particularly  important 
when  no  counsel  has  been  employed.  For  appeal  purposes,  the 
court  should  make  available  to  parents  or  children  who  do  not  have 
the  means  to  obtain  counsel  the  services  of  counsel  in  the  same  way 
as  it  makes  available  counsel  for  the  original  hearing.  All  parties 
in  interest  affected  by  an  order  or  decree  should  have  the  right  to 
appeal.  Appeals  should  be  from  temporary  as  well  as  final  orders 
and  decrees. 

Appeals  should  be  allowed  to  the  proper  appellate  court  on 
matters  both  of  law  and  of  fact  on  the  basis  of  the  verbatim  report 
or  a  summary  of  such  a  report  in  narrative  form,  the  petition,  and 
the  court's  written  findings  and  disposition. 


"  For  qualifications  and  selection  of  referees,  see  p.  85,  THE  REFEREE. 
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In  cases  involving  neglect  or  delinquency,  the  order  of  the  court 
with  respect  to  the  legal  custody  of  the  child  should  not  be  sus- 
pended merely  by  filing  of  the  appeal.  However,  there  should  be 
provision  for  the  suspension  of  such  orders  when  the  judge  of  the 
specialized  court  or  a  judge  of  the  appellate  court  so  orders. 

On  appeal  in  children's  cases,  the  appellant  court  should  be 
authorized  to  dismiss  the  petition  originally  filed  with  respect  to 
the  child  or  to  send  the  case  back  to  the  specialized  court  for  dis- 
position not  inconsistent  with  the  appellate  court's  finding  on 
the  appeal.  It  should  not  be  authorized  to  order  a  particular  type 
of  treatment  or  care  for  the  child  or  any  particular  type  of  action 
with  respect  to  the  child. 

Safeguards,  similar  to  those  established  by  the  specialized  court 
to  protect  the  legal  records  in  certain  types  of  children's  cases 
(see  p.  90  LEGAL  RECORDS)  should  be  established  with  respect 
to  the  legal  records  on  appeals.  Such  safeguards  should  extend 
to  the  reported  decisions  through  the  use  of  some  such  device  as 
reporting  the  child's  first  name  only  or  the  first  initial  of  the  child's 
surname. 

Adult  cases 

Appeals  from  decisions  of  the  specialized  court  in  adult  cases 
should  be  on  the  same  basis  as  appeals  from  decisions  by  other 
courts  of  record  in  civil  or  criminal  cases.^^ 

Handling  of  Adult  Cases 

Criminal 

When  an  adult  is  brought  before  the  specialized  court  on  a  crim- 
inal charge  (see  p.  42,  INTAKE)  the  court  should  follow  the  pro- 
cedures established  for  criminal  courts  in  the  State.  If  a  jury  trial 
is  requested,  the  case  should  be  sent  to  the  regular  criminal  court 
for  a  finding  by  the  jury  as  to  guilt  or  innocence.  If  this  finding 
is  "guilty,"  the  case  should  be  returned  to  the  specialized  court  for 
disposition.  When  a  child  before  the  specialized  court  will  be 
affected  by  the  findings  priority  should  be  given  to  the  case  by  the 
criminal  court. 

The  specialized  nature  of  the  court  will  appear  in  the  use  made 
of  the  social  study  as  a  presentence  investigation  which  takes  into 
consideration  the  continuing  relationship  of  parent  and  child.     The 


"  If  the  specialized  court  is  given  jurisdiction  over  paternity  cases,  safe- 
guards as  to  the  legal  records  on  appeal,  including  reported  decisions,  should 
be  established. 
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purpose  of  bringing  such  cases  before  the  specialized  court  is  to 
coordinate  action  taken  in  the  child's  interest  with  action  taken 
in  the  parent's  case. 

Adult  hearings  should  always  be  separated  from  those  of  chil- 
dren and,  as  a  general  rule,  the  child  should  not  be  permitted  in 
the  courtroom  except  for  the  purpose  of  giving  necessary  evidence. 
He  should  then  be  accompanied  by  either  a  relative,  probation 
officer,  caseworker  from  the  agency  providing  the  child  with  care 
or  service  or  someone  else  capable  of  looking  after  his  interests 
and  saving  him  as  far  as  possible  from  undue  embarrassment 
or  shock. 

Civil 

Civil  cases  affecting  adults  should  be  tried  in  accordance  with 
established  civil  procedures  and  disposition  should  be  limited  to 
the  issue  set  forth  in  the  petition. 

If  a  party  is  entitled  to  and  requests  a  jury  trial,  the  case  should 
be  sent  to  the  civil  court  that  generally  tries  cases  with  a  jury  for 
a  trial  of  the  issues  of  fact,  and  then  returned  to  the  specialized 
court  for  disposition.  A  child  should  not  be  subject  to  the  juris- 
diction of  the  court  because  his  parent  is  involved  in  a  petition  for 
support,^*  or  because  paternity  proceedings  have  been  entered  on 
his  behalf.  If,  in  the  course  of  a  civil  case,  it  should  appear  that 
the  child  is  neglected,  or  that  the  parent  should  be  charged  with  a 
criminal  offense,  the  judge  should  refer  the  matter  to  the  proper 
authorities  for  investigation  and  the  possible  filing  of  the  necessary 
petition  or  charges. 

In  a  civil  procedure  for  support,  the  specialized  services  of  the 
court  may  be  needed  to  help  determine  the  needs  of  a  child  and  to 
assist  those  concerned  in  coming  to  an  agreement  as  to  care  for 
the  child. 


'*"  Should  the  petition  also  contain  a  request  for  change  in  legal  custody  in 
addition  to  support,  the  child  would  be  subject  to  the  jurisdiction  of  the  court 
and  an  order  changing  legal  custody  could  be  made. 
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DISPOSITION 


General  Principles 


Having-  first  made  a  definitive  finding  with  respect  to  the  allega- 
tions contained  in  the  petition,  the  disposition  of  the  case  by  the 
court  should  be  made  in  the  best  interests  of  the  child.  It  must  be 
kept  in  mind,  however,  that  the  interests  of  society  must  also  be 
taken  into  account  in  instances  where  the  child,  through  his  be- 
havior or  condition,  is  a  danger  to  others. 

"It  is  the  right  of  the  child,  given  him  by  God  and  confirmed  by 
the  laws  of  man,  to  go  through  the  difficult  years  of  growing  up 
with  the  comfort,  care,  and  love  of  the  two  people  who  are  his  own — 
his  father  and  mother."  ^■'  This  right  is  so  basic  it  should  never  be 
denied  except  after  taking  into  consideration  every  possible 
alternative. 

This  idea  has  long  been  a  cardinal  principle  in  the  field  of  child 
care  and  reflects  what  often  has  been  said  in  the  past  that  "there 
should  be  a  presumption  in  favor  of  keeping  the  child  in  his  own 
home  and  his  own  community,  except  where  adequate  investiga- 
tion shows  this  not  to  be  in  the  best  interest  of  the  child."  *°  It  has 
also  been  the  experience  of  agencies  placing  children  that  the 
emotional  shock  of  separation  sometimes  makes  it  impossible  for 
a  child  to  benefit  from  a  placement  which  may  appear  to  offer  him 
much  better  conditions  than  he  could  expect  in  his  own  home.®^ 
In  other  words,  children  have  close  ties  to  their  homes  and  com- 
munities, probation  services  are  successful  methods  of  helping 
children,  and  the  State  should  attempt  to  obtain  the  necessary  care 
and  treatment  for  children  with  the  least  possible  limitations  of 
their  liberty  and  the  rights  of  their  parents.*^ 

"  See  The  rights  of  a  child,  Baton  Rouge,  La. :  Louisiana  Department  of 
Public  Welfare,  1953.     28  pp.  (p.  3) . 

'"  Katharine  F.  Lenroot,  Foreword  to  Juvenile  court  standards,  op.  cit.  at 
p.  vi.     (See  footnote  37,  p.  23.) 

"  See  Bowlby,  J. :  Maternal  care  and  mental  health.  Geneva :  World  Health 
Organization,  1951.     179  pp. 

"In  Mill  V.  Brown,  op.  cit.  (see  footnote  74,  p.  57),  the  Supreme  Court  of 
Utah  held  that  not  only  must  such  removal  be  shown  to  be  necessary,  but 
that  it  must  concur  with  parental  "failure,  inability,  neglect  or  incompetency  to 
discharge  the  (parental)  duty."  While  this  may  not  always  be  so  in  case  of 
delinquency,  with  which  this  case  dealt,  it  should  be  so  in  cases  of  neglect. 
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To  protect  properly  the  rights  of  all  concerned  and  to  provide 
certainty  as  to  the  action  taken,  it  is  important  that  the  judgment 
of  the  court  be  in  written  form,  and  state  the  basis  for  the  court's 
jurisdiction,  its  findings,  and  its  orders.  Upon  request,  copies 
should  be  made  available  to  those  affected. 

The  court  in  arriving  at  a  disposition  should  consider  informa- 
tion from  the  social  study  as  well  as  the  other  evidence  presented 
in  court  and  the  recommendations  of  the  probation  officer  assigned 
to  the  case.  It  should  not,  however,  be  bound  by  these  recom- 
mendations. 

Dispositions  by  the  court  are  not  "convictions"  ^  and,  therefore, 
should  not  impose  any  civil  disability  ordinarily  resulting  from  a 
conviction,  or  disqualify  the  child  in  any  future  civil  service  exami- 
nation or  appointment  or  any  other  appointment  or  opportunity  for 
which  a  conviction  normally  disqualifies.  Nor  should  the  disposi- 
tion made  in  a  juvenile  court  be  admissible  against  a  child  in  action 
before  another  court  in  which  the  child  is  subsequently  a  defendant 
or  a  witness. 

Criminal  convictions  may,  however,  result  in  cases  of  adults 
charged  with  offenses  against  children,  as  in  the  case  of  any  crimi- 
nal proceeding.  Sentences  in  adult  criminal  cases  should,  of 
course,  follow  the  provisions  of  the  applicable  criminal  statutes. 

Powers 

As  heretofore  noted,  one  of  the  essential  protections  of  the  rights 
of  parents  and  children  lies  in  the  limitation  of  the  court's  powers 
of  disposition.  This  limitation  is  necessary  with  regard  to  two 
factors : 

1  The  type  of  situation  in  which  the  court  may  take  certain 
actions. 

2  The  actions  which  the  court  may  take  in  any  type  of  situation. 

In  children's  cases 

1  Petition  alleging  violation  of  law  or  ordinance.  When  a  child 
is  brought  before  the  court  on  a  petition  alleging  a  violation  of 
law  or  ordinance  and  the  court  does  not  waive  jurisdiction  to 
the  criminal  court  (see  p.  27,  THE  JURISDICTION  OF  THE 
COURT),  the  court  must  first  find  that  the  child  has  violated 
the  specific  law  or  ordinance  alleged. 


"  Particular  care  should  be  taken  to  avoid  such  terms  in  the  disposition  as 
"guilty,"  "sentence,"  "conviction."  See  A  standard  juvenile  court  act,  op.  cit. 
at  section  18.     (See  footnote  45,  p.  33.) 
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If  it  is  found  that  the  child  has  not  violated  the  law  or  ordi- 
nance alleged,  the  court  must  dismiss  the  petition. 

If  the  court  finds  that  the  child  did  violate  the  law  or  ordi- 
nance, it  may : 

(a)  find  that  no  further  action  is  needed  and  that  the  case 

should  be  closed. 
(b)  place  the  child  on  probation.    (See  p.  69,  PROBATION 
FOR  CHILDREN.) 

(c)  vest  legal  custody  of  the  child  in  an  authorized  agency 

or  institution,  or  in  an  individual.  (See  p.  73, 
GUARDIANSHIP  AND  LEGAL  CUSTODY.)  In 
order  to  do  this  the  court  must  find  either  that  the  child 
cannot  receive  in  his  own  home  the  care,  supervision  or 
guidance  needed,  or  that  his  removal  is  necessary  for 
the  protection  of  the  community.^^ 

(d)  vest  the  legal  custody  of  the  child  for  a  specifically 
designated  period  of  time,  preferably  not  more  than 
three  months,  in  an  agency  for  the  specific  purposes  of 
observation,  study,  diagnosis,  and  making  recommen- 
dations to  the  court  with  respect  to  disposition. 
Legal  custody  should  be  vested  in  an  agency  for  these 
purposes  only  when  the  removal  of  a  child  from  his 
home  is  a  necessary  prerequisite  to  his  receiving  this 
service. 

Petition  alleging  child  beyond  control  of  parents.  When  a 
child  brought  before  the  court  is  alleged  to  be  beyond  the  control 
of  the  parents  (see  p.  27),  THE  JURISDICTION  OF  THE 
COURT) ,  the  court  must  first  make  a  finding  that  the  parent 
could  not,  in  the  specific  instances  alleged  in  the  petition,  control 
the  child's  behavior  and  as  a  result  the  child's  actions  en- 
dangered himself  or  others.  In  such  cases  no  waiver  to 
criminal  court  is  possible.  The  dispositions  which  the  court 
may  otherwise  make  in  such  a  case  are  the  same  as  in  the  case 
of  children  brought  before  the  court  for  violation  of  law. 
Neglect.  When  a  child  is  brought  before  the  court  because  his 
parents,  guardian,  or  custodian  have  failed  to  provide  him  with 
the  care,  education,  and  protection  necessary  for  his  well-being 
and  required  by  law  (see  p.  27,  THE  JURISDICTION  OF  THE 
COURT)  the  court  must  first  make  a  finding  with  respect  to 
the  facts  alleged  in  the  petition. 


"  See  Mill  v.  Brown,  op.  cit.  (See  footnote  74,  p.  57).  "Unless,  therefore, 
both  the  delinquency  of  the  child  and  the  incompetency,  for  any  reason,  of  the 
parent  concur  and  ai-e  so  found,  the  court  exceeds  its  power  when  committing 
a  child  to  any  of  the  institutions  contemplated  by  the  act." 
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If  these  facts  are  not  found,  the  petition  must  be  dismissed. 
If  they  are  found,  the  court  may : 

(a)  Order  protective  supervision  of  the  child.     (See  p.  19, 
PROTECTIVE  SUPERVISION.) 

(b)  Vest  legal  custody  of  the  child  in  an  individual,  agency 
or  institution.  The  order  vesting  legal  custody  or  the 
statute  governing  the  agency  should  specifically  state 
that  the  child  may  not  be  placed  in  an  institution  estab- 
lished primarily  for  the  care  or  treatment  of 
"delinquents." 

(c)  Vest  the  legal  custody  of  the  child  for  a  specifically 
designated  period  of  time,  preferably  not  more  than 
3  months,  in  an  agency  for  the  specific  purposes  of 
observation,  study,  diagnosis,  and  making  recommen- 
dations to  the  court  with  respect  to  disposition.  Legal 
custody  should  be  vested  in  an  agency  for  these  pur- 
poses only  when  the  removal  of  a  child  from  his  home 
is  a  necessary  prerequisite  to  his  receiving  this  service. 

In  each  of  the  foregoing  types  of  cases  where  the  legal  custody 
of  the  child  is  removed  from  the  parent  and  placed  in  an  individual, 
agency  or  institution,  the  court  also  should  be  authorized  to  make 
an  order  of  support  commensurate  with  the  ability  of  the  parent 
to  pay. 

In  support  of  any  order,  the  court  also  should  be  permitted  to 
require  the  parents  or  other  person  having  legal  custody  of  the 
child  specifically  "to  do  or  omit  to  do  any  acts  required  or  for- 
bidden by  law"  *^  when  it  finds  such  a  requirement  is  necessary  to 
the  welfare  of  the  child. 

Likewise,  the  court  should  always  have  the  right  to  continue  the 
case  for  further  investigation  either  on  its  own  volition  or  upon 
the  request  of  parties  if  it  believes  such  a  request  to  be  valid  and 
necessary. 

Where  a  court  order  has  transferred  legal  custody  or  has  estab- 
lished any  control  over  a  situation  involving  parents  and  children, 
such  as  by  an  order  for  probation,  or  protective  supervision,  or 
aftercare  supervision,  this  transfer  or  control  must  finally  be  termi- 
nated by  an  order  of  the  court  originally  making  this  disposition, 
unless  terminated  earlier  by  operation  of  law,  i.  e.,  the  child  be- 
coming 21.  The  duration  of  order  should  be  related  to  the  require- 
ments of  treatment  or  care.  Therefore,  the  agency  or  institution 
providing  the  service  should  make  the  request  to  the  court  for 


*°  See  A  standard  juvenile  court  act,  op.  cit.,  at  p.  27.     (See  footnote  45, 
p.  33.)      [Emphasis  added.] 
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termination  of  its  control.^^  If  no  further  treatment  or  care  is 
required,  the  court  should  terminate  its  own  jurisdiction.  Like 
any  other  order  affecting  rights,  the  parent  and  child  should  be 
fully  informed  of  the  import  of  these  orders. 

In  issues  before  the  court 

Where  a  specific  issue  (such  as  adoption,®^  contested  legal 
custody t  the  appointment  of  a  guardian  of  the  person,  or  nonsup- 
port)  rather  than  the  condition  of  a  child  is  before  the  court,  the 
court  should  confine  itself  to  the  issue  in  question.  It  should  not, 
for  instance,  be  able  to  detain  a  child,  or  vest  legal  custody  over 
the  child  in  an  agency,  when  the  court's  powers  have  been  invoked 
to  accomplish  a  limited  purpose,  and  there  is  no  allegation  that  the 
child  is  delinquent  or  neglected. 

Should  the  court  believe  that  neglect  is  also  involved,  it  may 
refer  the  situation  to  the  proper  authorities  for  investigation  and 
for  the  possible  filing  of  a  petition  which  would  bring  the  child 
properly  before  the  court.  There  is  one  situation  in  which  the 
court  should  require  the  filing  of  a  specific  petition.  This  is  where 
it  is  apparent  that  there  is  no  one  to  act  as  the  guardian  of  the 
person  of  the  child  because  of  the  death,  desertion,  or  unavail- 
ability of  both  his  parents.  (See  p.  73,  GUARDIANSHIP  AND 
LEGAL  CUSTODY. )  The  right  of  a  child  to  have  someone  legally 
responsible  for  his  welfare  is  so  basic  that  the  court  should  never 
allow  a  situation  to  continue  in  the  case  of  a  child  coming  before 
it  in  which  there  is  no  effective  natural  or  legal  guardianship 
of  the  person,  nor  should  the  fact  that  the  child  is  not  physically 
neglected  or  is  being  cared  for  by  persons  who  are  fond  of  him 
obscure  this  basic  right. 

The  general  rule  that  a  court's  actions  must  be  confined  to  the 
issue  at  stake  should  not  prohibit  interim  action  in  the  case  of  a 
child  who  is  the  subject  of  a  custody  case  when  it  is  apparent  that 
the  contestant  having  the  actual  physical  care  of  the  child  may 
attempt  to  influence  the  child's  testimony,  or  remove  him  from 
the  jurisdictional  area  of  the  court  before  a  decision  can  be  made. 
The  court  should  have  the  power  to  order  the  child  to  be  placed 
temporarily  in  a  shelter-care  facility  or  with  neutral  relatives  until 
decision  is  rendered. 

Most  juvenile  court  legislation  would  give  the  court  the  right 
to  dismiss  the  petition,  to  order  changes  in  the  legal  custody  or 


"*  See  p.  73,  GUARDIANSHIP  AND  LEGAL  CUSTODY  as  to  the  right  of 
the  parent  or  guardian  to  petition  for  earlier  termination. 

"  For  the  recommended  form  of  adoption  decree  see  Essentials  of  adoption, 
op.  cit ,  at  p.  20.      (See  footnote  23,  p.  12.) 
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guardianship  of  the  child,  to  order  the  child  placed  on  probation 
or  under  protective  supervision,  or  to  "order  such  other  care  and 
treatment  as  the  court  may  deem  best  .  .  .".^  This  last  is  an  un- 
necessary provision  in  that  the  court  should  be  able  to  accomplish 
anything  that  it  finds  to  be  necessary  to  the  child's  welfare,  or  to 
protect  the  community  through  one  of  the  other  specific  methods 
by  statute.  The  court  should  not  order  the  parent  to  administer 
corporal  or  any  other  type  of  punishment  nor  should  it  attempt  to 
prescribe  in  detail  methods  of  disciplining  the  child.®''  This  is 
better  left  to  the  discretion  of  parents  since — if  the  child  is  to 
remain  at  home — it  is  to  them  and  not  to  the  court  that  he  should 
look  for  discipline.  If  the  parent  cannot  take  reasonable  methods 
to  correct  or  control  his  child,  help  through  the  services  of  a  proba- 
tion officer  or  another  agency,  or  a  change  in  legal  custody  may  be 
necessary.  Specifically,  the  court  should  not  order  temporary 
detention  as  a  disposition  or  other  requirements  such  as  attendance 
at  church  or  Sunday  school.^ 

The  latter  in  no  way  means  that  spiritual  guidance  in  accordance 
with  the  wishes  of  the  family  should  not  be  part  of  the  treatment 
plan. 

In  cases  of  adults 

Within  the  limits  of  the  dispositions  prescribed  by  the  law,  the 
court  should,  in  disposing  of  cases  of  adults,  consider  the  well-being 
of  the  child  and  the  family  and  the  effect  of  the  disposition  on  the 
relationship  of  child  and  adult. 

Disposition  in  the  cases  of  adults  should  be  limited  to : 

1  Judgment  and  orders  in  civil  suits,  such  as  nonsupport,  on  the 
issues  presented  in  the  petition. 

2  Disposition  prescribed  by  law  in  criminal  cases,  including  pro- 
bation, suspended  sentences,  and  commitment. 

3  Penalties  for  contempt  of  court  as  prescribed  by  law. 


"See  A  standard  juvenile  court  act,  op.  cit.,  at  p.  27.  (See  footnote  45, 
p.  33.) 

"See  People  ex  rel.  Sission  v.  Sission,  271  N.  Y.  285,  2  NE  2d,  660  (1936). 
"The  vast  majority  of  matters  concerning  the  upbringing  of  children  must  be 
left  to  the  conscience,  patience  and  self-restraint  of  father  and  mother.  No 
end  of  difficulty  M^ould  arise  should  judges  try  to  tell  parents  how  to  bring  up 
their  children.  Only  when  mortal,  mental,  and  physical  conditions  are  so  bad 
as  to  seriously  affect  the  health  or  morals  of  children  should  the  court  be  called 
upon  to  act." 

"  An  order  to  require  a  child's  attendance  at  Sunday  school  was  held  uncon- 
stitutional.    Jones  et  al.  v.  Commonwealth,  185,  Va.  335,  38  SE  2d,  444  (1946) . 
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To  modify  orders 

Once  the  specialized  court  has  found  that  it  has  jurisdiction  in 
a  case  of  neglect  or  delinquency,  such  jurisdiction  should  continue 
until  an  order  terminating  the  control  of  the  State  is  made.  (See 
p.  13,  FUNCTION  OF  THE  COURT.)  Once  the  court  has  made 
an  order,  it  should  have  the  power  to  modify  or  rescind  the  order 
on  the  application  of  the  child,  his  parent  or  legal  guardian  or  upon 
the  application  of  the  agency  vested  with  legal  custody.  (See 
p.  76,  GUARDIANSHIP  AND  LEGAL  CUSTODY.) 

The  court  should  also  have  the  power  to  modify  or  rescind  certain 
(»rders  on  its  own  initiative.  This  is  particularly  necessary  where 
an  order  of  probation  needs  to  be  modified  when  the  child  commits 
another  delinquent  act;  or  when  an  order  appointing  a  guardian 
needs  to  be  changed  because  the  guardian  is  not  properly  carrying 
his  responsibility. 

However,  orders  vesting  legal  custody  in  an  agency,  institution, 
or  individual,  when  the  child  has  already  been  placed  under  such 
care,  should  not  be  modified  by  the  court  on  its  own  initiative.  The 
court  should  request  the  parent  or  the  guardian  of  the  person  to 
initiate  appropriate  action  for  a  change  in  the  order  in  certain 
situations,  such  as  when  additional  information  comes  to  the  atten- 
tion of  the  court  which  might  have  affected  the  making  of  the 
original  order,  or  when  the  license  of  an  agency  or  institution,  in 
which  the  court  has  vested  legal  custody  of  a  child  is  revoked 
because  of  malpractice  or  failure  to  meet  minimum  standards. 

Orders  once  made,  however,  should  not  be  modified  or  rescinded 
unless  there  has  been  notice  to  all  parties  concerned,  a  hearing,  and 
an  opportunity  for  the  parties  to  show  cause  why  the  order  should 
be  modified  or  rescinded  or  why  it  should  not.  When  the  court  on 
its  own  motion  believes  that  a  previous  order  should  be  modified  or 
rescinded  it  should  be  required  to  show  cause  for  the  modification 
or  recision. 

Probation  and  Protective  Supervision 

Probation  for  children 

When  the  probation  officer  intends  to  recommend  probation,  a 
plan  of  probation  should  be  worked  out  indicating  in  general  the 
problems  confronting  the  child  and  family  and  the  action  to  be 
taken  with  respect  to  them.  If  the  court  orders  probation  this 
plan  should  be  entered  in  the  social  records  of  the  court.  The 
general  outlines  of  the  plan  should  be  presented  to  the  judge  and 
passed  on  by  him  at  the  time  of  making  the  order. 
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In  general,  it  should  be  the  policy  of  the  court  that  probation 
involves  help  given  to  the  child  and  responsibility  on  his  part  for 
certain  actions.  Probation  is  a  process  of  helping  the  individual 
accept  and  live  with  the  limitations  required  by  society  by  develop- 
ing his  potentials.  In  providing  this  service  casework  techniques 
are  used  as  well  as  the  services  of  other  community  agencies. 
Probation  should  never  be  permitted  to  degenerate  into  mere 
"watchful  supervision." 

Probation  should  be  ordered  for  an  indefinite  period  of  time  and 
once  ordered  should  not  be  rescinded  and  the  child  moved  from  his 
home  without  prior  notice  to  the  child  and  parents,  a  hearing  held, 
and  cause  shown  that  such  removal  is  necessary  to  insure  the 
welfare  of  the  child  or  to  protect  the  community.  Generally,  dis- 
cretion should  lie  with  the  probation  officer  or  his  supervisor  as  to 
when  a  child  should  be  brought  back  to  the  court  for  a  change  in 
plan.  If  the  child  should  be  brought  to  intake  by  the  police,  the 
probation  officer  should  be  consulted  by  the  intake  worker  before  a 
petition  is  authorized. 

Arrangements  should  be  worked  out  on  a  reciprocal  basis 
whereby  children  who  are  on  probation  in  one  area  of  the  State 
may,  if  the  parents  wish  to  move  to  another  area  in  the  same  State, 
be  transferred  to  probation  status  in  respect  to  the  court  having 
jurisdiction  in  the  new  area. 

In  certain  situations  much  of  the  work  of  a  probation  officer  may 
have  to  be  done  with  the  parents.  Although  the  parents  of  a  child 
on  probation  are  not  themselves  on  probation  or  under  supervision 
they  should  be  aware  of  the  fact  that  their  behavior  and  ability  to 
help  and  to  control  the  child  may  have  a  bearing  on  the  success  of 
this  service.  If,  for  example,  the  parents  are  interfering  with  the 
probation  officer  or  are  failing  to  abide  by  a  restraining  order  of 
the  court,  the  probation  officer  may  have  to  bring  the  case  back 
into  court. 

Probation,  although  in  the  great  majority  of  cases  is  applied 
to  a  child  in  his  own  home,  is  not  necessarily  inconsistent  with  the 
awarding  of  legal  custody  to  an  agency  providing  foster  care. 
When  both  the  probation  officer  and  a  worker  from  another  agency 
are  working  with  the  same  child,  the  respective  functions  of  each 
need  to  be  clearly  defined  in  order  to  prevent  duplication  of  service 
and  confusion  in  the  minds  of  the  child,  his  parents,  and  foster 
parents. 

Assignment  of  cases  on  a  geographical  basis  is  more  economical 
than  other  methods  and  has  the  additional  value  of  enabling  the 
probation  officer  to  acquire  knowledge  of  the  resources  and  pos- 
sible hazards  of  the  child's  immediate  environment. 
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A  worker's  assignment  on  the  basis  of  a  particular  skill  may  be 
desirable  in  certain  cases.  Assigning  all  cases  on  this  basis,  how- 
ever, is  not  efficient  use  of  a  professional  worker's  time  and  results 
in  high  case  cost.  In  assigning  on  a  geographical  basis,  certain 
skills  of  the  worker  can  be  given  consideration  if  the  characteristics 
of  the  district  are  known. 

Earlier  standards  provide  that  "girls'  cases  should  always  be 
assigned  to  women  officers ;  cases  of  boys  under  12  years  may  be 
assigned  to  women  officers,  but  all  cases  of  boys  12  years  of  age 
and  over  should  be  assigned  to  men."  ^^  As  a  general  rule,  this 
provision  still  has  considerable  validity.  However,  it  should  not 
be  applied  with  rigidity.  Experience  has  shown  that  in  certain 
situations  girls  may  respond  better  to  a  man  worker  and  boys  to  a 
woman  worker.  In  situations  where  this  is  the  case  and  assign- 
ments are  made  accordingly,  workers  carrying  such  cases  must 
use  great  care  and  tact  to  insure  that  certain  problems  inherent  in 
such  situations  do  not  arise. 

There  is  great  value  in  having  the  worker  who  makes  the  social 
study  assigned  to  carry  the  same  child  on  probation.  Already  this 
worker  is  familiar  with  the  facts  of  the  case,  has  established  con- 
tact, and  has  worked  out  the  plan  of  probation  with  the  child  and 
his  parents. 

The  optimum  size  of  a  probation  officer's  caseload  is  a  matter  on 
which  considerable  research  needs  to  be  done.  Factors  in  the  de- 
termination of  caseloads  per  worker  vary  from  probation  depart- 
ment to  probation  department.  Among  them  are  the  quality  of 
supervision,  the  training  and  skills  of  the  worker,  the  proportion 
of  the  worker's  time  spent  in  travel,  and  the  amount  and  kind  of 
clerical  services  available  to  the  worker.  Also,  caseloads  will  de- 
pend in  part  on  other  assigned  duties,  such  as  the  making  of  social 
studies.  Caseloads  of  workers  carrying  a  full-time  load  of  chil- 
dren on  probation  should  be  limited  to  50  children.  The  number 
should  be  reduced  proportionately  if  the  worker  is  also  making 
social  studies  and  carrying  other  assigned  duties.  Meanwhile, 
courts  should  initiate  administrative  studies,  such  as  time  and  cost 
studies.  Also,  as  techniques  are  developed  for  measuring  results, 
they  should  be  used  to  determine  the  economic  optimum  caseload 
in  relation  to  results. 

Probation  should  be  terminated  whenever  the  child  has  received 
maximum  benefits  from  the  service.  To  insure  this,  provision 
should  be  made  for  periodic  review  of  all  cases.  Since  probation 
was  judicially  decreed  in  the  first  place,  the  court  should  issue  an 
order  terminating  probation  and  closing  the  court's  record  of  the 


See  Juvenile  court  standards,  op.  cit.  at  p.  8.     (See  footnote  37,  p.  23.) 
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case.  Ordinarily  this  will  be  done  on  the  basis  of  the  recommenda- 
tions of  the  probation  officer  carrying  the  case  or  his  supervisor. 
This  does  not  mean  that  a  hearing  should  be  held,  although  some 
persons  believe  that  such  a  hearing  may  in  certain  cases  have  a 
positive  effect  on  both  the  child  and  the  parents. 

Probation  for  adults 

Probation  in  the  case  of  an  adult  convicted  of  an  offense  against 
a  child  should  be  conducted  in  accordance  M^ith  standards  of  case- 
work practice  in  the  adult  field.  Since  his  probation  is  related 
to  a  specific  offense  and  is  in  lieu  of  a  prison  sentence,  it  is  limited 
as  to  time. 

Probation  services  for  adults  convicted  of  crime  and  probation 
services  for  children  coming  before  juvenile  courts  are  specialties 
requiring  persons  with  different  skills  and  knowledge.  However, 
an  exception  to  this  rule  might  be  considered  with  respect  to  adults 
coming  before  the  specialized  court.  As  recommended  earlier, 
the  only  adults  coming  under  the  criminal  jurisdiction  of  the 
specialized  court  would  be  those  who  have  been  charged  with  a 
criminal  offense  against  a  child  and  who  have  a  continuing  relation- 
ship to  that  child.  Since  the  probation  service  to  the  adult  must 
take  into  account  his  relationship  to  the  child,  it  seems  appropriate 
that  such  services  be  provided  by  the  same  probation  officer  at- 
tached to  or  serving  the  specialized  court.  This  is  particularly 
desirable  when  the  child  involved  is  also  under  the  jurisdiction  of 
the  court. 

Collection  of  support 

As  stated  earlier,  actions  for  support  should  be  civil  proceed- 
ings and  the  court's  disposition  should  be  limited  to  the  specific 
issues,  that  is,  an  order  for  support.  The  sanction  imposed  for 
failure  to  comply  with  such  an  order  would  be  the  same  as  for 
contempt  of  court.  Probation  as  applied  to  adults  is  a  criminal 
sanction  and  should  not  be  imposed  in  civil  proceedings.  It  may, 
of  course,  be  imposed  as  a  result  of  a  contempt  action. 

Even  where  support  is  a  criminal  or  quasi-criminal  action  it 
should  not  always  be  necessary  to  place  the  adult  on  probation 
merely  for  the  collection  of  support.  Not  all  support  situations 
need  such  service.  Often  new  families  have  been  established  and 
the  adult  may  neither  need  nor  desire  such  service.  On  the  other 
hand,  nonsupport  in  many  cases  is  an  indication  of  other  problems 
in  the  family  that  may  lead  ultimately  to  a  broken  home.  This 
may  be  prevented  through  casework  service.  Therefore,  where 
nonsupport  is  a  criminal  proceeding,  probation  should  be  selectively 
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used,  based  upon  the  need  for  such  service  as  determined  by  the 
social  factors  in  the  situation.  When  action  for  support  is  a  civil 
proceeding",  it  should  be  possible  to  refer  adults  who  need  and 
desire  casework  service  to  an  appropriate  agency  in  the  community. 
In  handling"  nonsupport  cases,  regardless  of  whether  they  are 
civil  or  criminal,  provision  should  be  made  whereby  the  court  can 
facilitate  collections,  keep  adequate  records  of  receipts  and  dis- 
bursements, promptly  know  when  payments  are  delinquent,  con- 
tact the  person  under  order  or  his  employer  if  necessary,  and 
arrange  for  another  hearing  when  needed.  In  the  absence  of 
problems  indicating  the  need  for  other  services,  these  routine 
functions  do  not  necessarily  require  the  services  of  a  trained  case- 
worker. In  larger  courts  where  the  volume  of  nonsupport  cases 
may  be  large,  these  functions  might  be  placed  in  a  separate 
collections  unit. 

Protective  supervision 

Protective  supervision  has  been  discussed  at  length  on  page  19. 
Protective  supervision  either  within  or  outside  the  court  should 
be  clearly  distinguished  from  referral  by  the  intake  division  to 
agencies  for  casework  services  without  responsibility  on  the  part 
of  the  agency  to  the  court. 

Protective  supervision  is  often  most  appropriately  carried  out 
by  a  family  service  agency  or  an  agency  providing  service  to  chil- 
dren in  their  own  homes.  Where  no  such  agency  exists  or  where 
such  agencies  are  either  unwilling  or  unable  to  perform  this 
service,  it  should  be  provided  through  the  probation  staff. 

It  is  essential  that  the  principles  given  above  with  regard  to 
protective  supervision  be  incorporated  in  the  rules  of  court  or  in 
a  written  agreement  between  the  court  and  the  agency  providing 
the  service. 

Protective  supervision  should  not  be  allowed  to  degenerate  into 
mere  watchfulness.  It  should  be  a  purposeful  activity  directed 
towards  the  improvement  of  the  child's  situation  through  the  use 
of  established  casework  techniques  and  the  utilization  of  other 
community  resources. 

Guardianship  and  Legal  Custody 

Guardianship  of  the  person 

Every  child  is  entitled  to  a  guardian  of  the  person  (see  p.  17, 
TERMS  AND  DEFINITIONS  for  definition  of  guardian  of  the 
person),  natural  or  appointive.  There  are  legal  reason  for  this, 
and  in  addition,  it  is  the  growing  opinion  of  all  authorities  in  the 
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child  welfare  field  that  children  need  some  such  person  with  whom 
they  can  have  a  long-time  personal  relationship  and  to  whom  they 
can  look  for  important  decisions  in  their  lives. 

The  child's  natural  guardians,  and  those  with  whom  he  can  have 
the  most  permanent  relationships,  are  his  parents.  The  removal 
of  legal  custody  from  a  parent  should  not  impair  that  parent's 
guardianship  rights  and  duties.  Guardianship  of  the  person 
should  not  be  an  issue  in  a  petition  alleging  neglect  or  delinquency 
but  should  always  be  a  separate  issue. 

The  vesting  of  guardianship  of  the  person  of  children  should 
not  be  irrevocable.  Guardianship  of  the  person,  as  distinct  from 
legal  custody,  should  not  be  removed  from  the  parents,  or  from 
the  remaining  parent  if  one  be  disqualified,  even  temporarily, 
without  their  consent,  except  in  clear  cases  of  abandonment,  deser- 
tion, unwillingness,  inability,  unavailability  or  obvious  and  re- 
peated misuse  of  guardianship,  as  distinct  from  the  misuse  of  the 
powers  of  legal  custody.  In  actual  practice  the  number  of  situa- 
tions requiring  the  appointment  of  a  guardian  of  the  person  would 
be  quite  small  when  compared  with  the  number  of  cases  where  it 
would  be  necessary  to  remove  legal  custody  from  the  parents.  A 
parent  may  act  very  diff"erently  toward  a  child  with  whom  he  has 
to  live  24  hours  a  day  than  toward  a  child  whom  he  sees  less 
frequently.  Through  his  exercise  of  guardianship  of  the  person, 
he  may  be  helped  to  form  the  relationship  with  his  child  that  may 
enable  him  eventually  to  regain  legal  custody. 

A  guardian  of  the  person,  whether  natural  or  appointive,  has 
the  right  and  the  moral  duty  to  visit  the  child.  The  agency  or 
individual  awarded  legal  custody  must  allow  the  parent  or  guard- 
ian to  do  so  under  a  reasonable  plan  of  visitation.  Where  the 
court  finds  that  it  is  imperative  for  a  child's  welfare  that  he  not 
be  visited  by  his  parents  or  guardian  of  the  person  for  awhile, 
the  court  may  make  such  an  order  for  a  limited  period  of  time. 
Such  an  order  may  be  renewed  on  rehearing. 

In  the  selection  of  a  guardian  of  the  person  of  a  child,  the  court 
should  give  preference  to  a  brother  or  sister,  a  relative,  godparent, 
or  close  family  friend.  It  is  believed  that  in  most  of  the  cases 
where  the  appointment  of  a  guardian  of  the  person  is  found  neces- 
sary that  a  person  in  these  preferred  categories  can  be  found. 
The  appointment  of  such  a  person  would  more  likely  assure  a  closer 
personal  relationship  to  the  child.  In  the  event  that  the  court  is 
unable  to  appoint  one  of  the  persons  in  the  preferred  category 
above,  the  court  may  select  a  clergyman,  physician,  or  attorney 
who  lives  in  the  child's  community  and  who  has  demonstrated  his 
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interest  in  and  concern  for  the  welfare  of  children.  In  such  cases 
the  guardian  of  the  person  should  be  of  the  same  religious  faith  as 
that  of  the  child's  parents,  or,  in  case  of  a  difference  in  the  religious 
faith  of  the  parents,  then  of  the  religious  faith  of  the  child,  or,  if  the 
religious  faith  of  the  child  is  not  ascertainable,  then  of  the  faith  of 
either  of  the  parents. 

Regardless  of  who  is  selected,  an  older  child's  wishes  should  be 
considered  before  the  appointment  is  made.  Study  should  be  made 
by  the  social  work  staff,  or  by  an  agency  holding  legal  custody  of 
the  child,  of  the  prospective  guardian's  willingness  and  ability  to 
fulfill  the  functions  of  such  guardianship.  Whenever  possible  this 
choice  should  favor  the  maintenance  of  family  and  community  ties. 

The  court  itself  should  not  act  as  guardian  of  the  person.  The 
exercise  of  guardianship  of  the  person  is  not  a  judicial  function. 
The  judicial  function  is  appointing  a  guardian  of  the  person  and 
requiring  that  guardianship  be  properly  exercised.  No  person 
employed  by  or  associated  with  an  agency  holding  legal  custody 
of  the  child,  such  as  a  caseworker  or  a  board  member,  should  be 
appointed  as  guardian  of  the  person,  since  this  would  clearly  in- 
volve a  conflict  of  duties  and  interests.  Foster  parents  of  a  child 
placed  with  them  by  the  social  agency  which  holds  legal  custody 
should  not  be  appointed  guardians  of  the  person  of  such  child 
unless  the  agency  is  relieved  of  its  responsibility  for  the  child. 

An  exception  may  be  made,  for  purpose  of  confidentiality,  when 
parental  rights  have  been  terminated  and  the  agency  caring  for 
the  child  plans  to  place  him  shortly  for  adoption.  In  such  cases 
legal  custody  may  be  placed  in  the  agency  and  the  director  or  some 
other  official  of  the  agency  may  be  appointed  for  a  limited  period 
as  guardian  of  the  person  for  the  specific  purpose  of  consenting 
to  the  child's  adoption.  If  adoption  is  not  consummated  within 
the  time  specified,  the  time  may  be  extended,  or  another  guardian 
of  the  person  not  affiliated  with  the  agency  may  be  appointed. 

The  court  should  require  regular  reports  from  a  guardian  of 
the  person  who  is  not  the  child's  natural  parent.  Guardians  of 
the  person  other  than  parents  are  responsible  to  the  court  for  the 
proper  discharge  of  their  duties.  The  court  should  not,  however, 
unnecessarily  disturb  a  relationship,  the  greatest  value  of  which 
is  its  continuity. 

Legal  custody 

Whenever  legal  custody  is  vested  in  an  agency  the  agency  should 
be  permitted  to  make  certain  treatment  decisions  without  having 
to  return  to  court  for  approval  of  such  actions.  The  agency  should 
be  permitted  to : 
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1  select  the  type  of  foster  care  needed ; 

2  move  the  child  from  one  foster  care  facility  to  another  as 
treatment  needs  demand ;  ^^ 

3  return  the  child  to  his  own  home  for  a  trial  period  and,  while 
it  is  still  vested  with  legal  custody,  it  may  again  remove  the 
child  from  his  own  home  and  place  him  in  foster  care ; 

4  provide  routine  medical  and  dental  treatment,  and  psychiatric 
treatment  when  needed,  as  well  as  academic  and  vocational 
training ;  or, 

5  take  ordinary,  reasonable  measures  similar  to  those  permitted 
parents  to  discipline  the  child  or  delegate  these  to  foster  parents 
under  its  supervision. 

There  are  certain  decisions  and  actions  which  the  agency  should 
not  be  permitted  to  take  without  approval  of  the  court.  The 
agency  should  not  be  permitted  to : 

1  place  the  child  out  of  the  State,  since  such  action  would  remove 
the  child  from  the  jurisdiction  of  the  court ; 

2  authorize  major  surgery  to  be  performed  or  any  general  anaes- 
thetic to  be  administered,  unless  specific,  prior  written  consent 
is  obtained  from  the  parents  or  guardian  of  the  person  of  the 
child ; 

3  subject  the  child  to  medical  care  or  treatment  which  would  be 
contrary  to  the  child's  religious  tenets,  without  the  written  con- 
sent of  the  parents  or  guardian  of  the  person  of  the  child ;  or 

4  deny  the  parents  or  guardian  of  the  person  of  the  child  the 
right  to  reasonable  visitation  of  the  child,  unless  such  right  of 
visitation  has  been  restricted  by  the  court. 

Also,  the  agency  should  not  be  permitted  to  consent  to  adoption, 
to  marriage,  or  enlistment  in  the  armed  services  as  these  are 
powers  which  should  be  exercised  by  the  parent  or  the  guardian 
of  the  person. 

The  child,  his  parents,  or  his  guardian  of  the  person,  should 
have  the  right  to  petition  the  court  for  a  review  of  major  treatment 
determinations  made  by  the  agency  vested  with  legal  custody  such 
as  changes  in  placement,  removal  of  the  child  from  his  home  after  a 
trial  period,  or  the  question  of  the  child's  need  for  the  continued 
care  or  treatment  provided  by  the  agency.  The  agency  should  be 
given  notice  of  the  filing  of  such  a  petition  sufficiently  in  advance 


*"  The  agency  should  not  be  permitted  to  place  a  child  in  a  facility  which 
requires  special  admission  proceedings  such  as  an  institution  for  the  feeble- 
minded or  the  mentally  ill.  This  power  should  also  be  subject  to  the  limitations 
with  respect  to  the  placement  of  neglected  children  in  an  institution  primarily 
caring  for  delinquents. 
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of  the  hearing  date  to  enable  it  to  be  represented  and  present  the 
facts  upon  which  it  based  its  decisions. 

The  agency  vested  with  legal  custody  should  also  petition  the 
court  in  situations  where  it  believes  that  a  change  in  the  legal  status 
of  the  child  is  necessary,  or  where  it  believes  it  is  necessary  that 
the  court  take  certain  action  which  it  did  not  take  in  the  first 
instance,  such  as  to  restrict  the  visitation  rights  of  the  parent  or 
guardian  of  the  person. 

Neither  the  right  of  a  parent  to  the  legal  custody  of  his  child 
nor  the  rights  of  a  child  to  live  in  his  own  home  should  be  taken 
away  for  a  time  longer  than  is  reasonably  necessary.  Experience 
has  shown  that  in  general,  delinquent  children  seldom  need  care 
away  from  their  own  homes  for  a  period  of  more  than  one  or  two 
years.  Since  there  may  be  a  small  number  of  children  needing 
such  care  for  a  longer  period,  vesting  legal  custody  in  an  agency 
in  cases  of  neglect  or  delinquency  should  be  limited  to  a  period  not 
to  exceed  three  years.  Sometimes  protection  of  the  community,  or 
in  the  case  of  a  neglected  child,  rehabilitation  of  the  home,  may 
require  a  longer  period  of  control.  When  that  is  so,  the  individual, 
agency  or  institution  should  be  permitted  to  ask  the  court  to  con- 
tinue the  legal  custody  for  an  additional  limited  period.  The 
period  may  be  extended  by  the  court  if  it  finds  that  there  is 
need  for  such  extension. 

The  agency  vested  with  legal  custody  should  also  make  a  periodic 
review  of  the  case  of  each  child  under  its  care.  This  is  already 
a  standard  practice  of  some  agencies  and  in  the  case  of  several 
State  agencies  is  required  by  law.  Also  some  agencies  have  made 
a  practice  of  sending  copies  of  such  reports  to  the  court,  to  keep 
it  informed  of  the  progress  the  child  is  making. 

Public  agencies  providing  care  and  treatment  of  children  should 
be  required  to  accept  legal  custody  of  a  child  where  the  care  and 
treatment  required  is  consistent  with  their  statutory  responsibil- 
ities. The  court  cannot  impose  legal  responsibility  on  a  voluntary 
agency  unless  that  agency  consents  to  accept  such  a  responsibility. 

The  removal  of  legal  custody  from  a  parent  is  a  very  serious 
matter  and  means  that  in  the  court's  opinion  it  is  dangerous  to 
the  child,  to  the  community,  or  to  both,  for  the  child  to  remain 
under  the  physical  care  of  his  parents.  If  this  determination  is 
made,  the  agency  or  individual  vested  with  legal  custody  is  under 
an  obligation  to  remove  the  child  if  he  is  still  in  the  home.  Other- 
wise, the  court  would  have  placed  the  child  on  probation  or  under 
protective  supervision.  If  a  study  in  residence  is  necessary  to 
make  this  decision,  the  court  may  vest  legal  custody  for  a  limited 
period  in  an  agency  for  the  specific  purpose  of  study  and  diagnosis. 
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It  logically  follows  that  a  child  should  not  be  returned  to  the 
physical  custody  of  his  parents  as  long  as  their  responsibility  for 
his  day  to  day  care  has  been  temporarily  suspended  by  vesting 
legal  custody  in  another  person  or  agency.  Nor  is  it  believed 
sound  to  give  an  administrative  agency  the  power,  without  a  time 
limitation,  to  return  a  child  to  his  home  and  later  remove  him  at 
will.  To  do  so  would  produce  a  continued  state  of  uncertainty  in 
the  minds  of  the  child  and  parents  with  respect  to  their  rights  and 
responsibilities — a  state  of  mind  which  is  not  conducive  to  the 
development  of  parental  responsibility. 

To  adhere  strictly  to  this  position  would  mean  that  an  agency 
would  have  to  return  to  the  court  and  ask  that  legal  custody  be 
returned  to  the  parent  before  the  child  is  returned  home.  In  most 
instances,  however,  return  of  a  child  to  his  home  for  a  trial  period 
is  considered  a  necessary  step  before  the  decision  is  made  that  he 
should  remain  on  a  permanent  basis  with  legal  custody  returned 
to  the  parents.  For  this  reason,  the  agency  should  be  permitted 
to  return  the  child  to  his  home  for  a  limited  trial  period  without 
recourse  to  court  action.  The  length  of  this  period  may  be  specified 
by  statute  or  in  the  Rules  of  Court.  Generally,  it  should  not  exceed 
3  months. 

However,  in  the  case  of  delinquent  children  where  the  protection 
of  the  community  is  a  factor,  the  period  may  have  to  be  consider- 
ably longer.  If  the  agency  believes  that  it  is  in  the  best  interests 
of  the  child  for  him  to  be  returned  to  the  physical  custody  of  the 
parents  on  a  permanent  basis,  then  the  agency  should  request  the 
court  to  return  legal  custody  to  the  parents,  with  or  without 
requesting  an  order  for  protective  supervision  or  aftercare  super- 
vision status. 

Since  a  professional  treatment  agency  which  has  had  the  child 
under  its  immediate  care  and  observation  for  a  period  of  time  is 
making  this  request  to  the  court,  it  is  to  be  expected  that  such 
requests,  after  study  and  review,  would  usually  be  granted  by  the 
court.  This  would  be  the  case  since  there  would  always  be  in 
favor  of  the  request  the  presumption  that  the  best  place  for  a 
child  is  his  home  with  responsibility  for  his  legal  custody  vested 
in  his  parents.  Where  all  concerned  agree,  this  action  does  not 
necessarily  require  a  formal  hearing.  However,  all  parties  con- 
cerned should  be  informed  of  the  change  in  legal  status  and  of 
the  extent  to  which  their  responsibilities  are  affected. 

In  vesting  legal  custody,  the  court  should  be  governed  by  the 
following  principles: 

1     Legal  custody  of  a  child,  who  has  been  brought  before  the  court 
as  a  neglected  child,  should  not  be  vested  in  an  institution 
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established  to  care  primarily  for  "delinquents" ;  ^^  or  if  vested 
in  an  agency  caring  for  both  neglected  and  "delinquent"  chil- 
dren, the  agency  should  not  be  permitted  to  place  a  neglected 
child  in  an  institution  primarily  caring  for  "delinquents." 

2  Where  legal  custody  is  vested  in  a  voluntary,  rather  than  a 
public,  agency  or  institution,  the  agency  or  institution 
should  be : 

(a)  Approved  or  licensed  by  the  State  Welfare  Department, 
or  comparable  agency  in  the  State ; 

(b)  Governed  (if  a  sectarian  institution)  by  persons  of  the 
same  religious  faith  as  that  of  the  child's  parents,  or, 
in  case  of  a  difference  in  the  religious  faith  of  the 
parents,  then  of  the  religious  faith  of  the  child,  or  if 
the  religious  faith  of  the  child  is  not  ascertainable,  then 
of  the  faith  of  either  of  the  parents. 

3  Legal  custody  should  be  vested  in  an  individual  only  when  such 
individual  is  a  relative,  godparent,  or  close  friend  of  the  family, 
is  interested  in  and  has  a  personal  relationship  with  the  child, 
is  willing  to  care  for  the  child  and  has  petitioned  the  court  for 
legal  custody  and  been  found  by  the  court  to  be  a  fit  and  proper 
person  to  exercise  the  powers  and  duties  of  legal  custody. 
Legal  custody  should  not  be  used  by  the  court  to  effect  place- 
ment with  persons  not  already  having  an  interest  in  and  a 
relationship  to  the  child. 

In  vesting  legal  custody  in  an  agency  or  institution,  the  court 
should  make  its  findings,  order,  and  social  study  available  to  the 
agency  as  soon  as  possible  after  the  hearing. 

Termination  of  Parental  Rights  and 
Responsibilities 

Even  after  guardianship  and  legal  custody  have  been  vested  in 
other  persons,  certain  residual  rights  and  duties  are  retained  by  the 
natural  parents.     These  include  the  right  to  reasonable  visitation, 

^  The  terms  "delinquents"  and  delinquent  children"  are  used  in  this  instance 
for  clarity  although  it  is  recognized  that  there  is  wide  support  for  the  point 
of  view  that  statutory  provisions  should  not  label  or  categorize  children  by  the 
use  of  these  terms.  For  a  discussion  of  the  two  points  of  view  see :  A  standard 
juvenile  court  act,  at  pp.  17-18.  (See  footnote  45,  p.  33.)  The  term  "delin- 
quency" has  been  used  for  brevity  in  explanation  throughout  this  publication, 
rather  than,  in  each  instance,  attempting  to  utilize  a  longer  term  such  as  "a 
child  who  is  before  the  court  because  of  a  violation  of  a  law  or  ordinance  or 
because  he  is  beyond  the  control  of  his  parent  or  guardian."  A  differentiation 
without  labeling  can  be  more  easily  achieved  in  a  statute  by  referring  to  a 
particular  subsection. 
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to  consent  to  adoption,  to  determine  religious  affiliation  (see  p.  18, 
TERMS  AND  DEFINITIONS),  and  the  duty  of  support.  These 
residual  rights  and  duties  are  terminated  when  the  parental  rights 
and  responsibilities  are  terminated.  Also  involved  are  inheritance 
rights  of  both  parents  and  child.  It  should  be  remembered  that 
when  either  guardianship  or  legal  custody  of  the  child  has  been 
awarded  by  the  court,  the  action  is  revocable. 

The  permanent  transfer  of  parental  rights  should  always  be  a 
matter  for  judicial  determination.  In  some  cases — especially  those 
of  unmarried  mothers — when  their  appearance  in  court  may  be 
undesirable,  the  presence  of  the  unmarried  mother  or  other  parents 
in  court  may  not  necessarily  be  required.  Through  contact  with 
the  parent,  the  probation  officer  should  be  able  to  explain  to  the 
parent  the  full  implication  of  the  action.  However,  when  not 
required,  provision  should  be  made  for  the  parent  to  waive  his 
appearance  in  court  in  the  presence  of  a  court  officer.  Minor  un- 
married mothers  should  be  represented  in  termination  cases  by 
their  parents  or  guardian  of  the  person.  The  minor  unmarried 
mother,  however,  should  have  a  right  to  be  present  and  express  her 
wishes  in  the  matter  if  she  so  desires. 

Generally,  termination  of  parental  rights  and  duties  should  never 
be  made  except  with  a  view  to  the  creation  of  new  and  permanent 
rights  through  adoption.  In  the  case  of  unfit  parents,  effective 
control  over  a  child  may  be  established  through  the  awarding  of 
guardianship  and  legal  custody,  without  ending  for  all  time  these 
final  rights  and  duties. 

There  are,  however,  some  situations  in  which  termination  of 
parental  rights  and  responsibilities  can  properly  be  made  when 
adoption  is  not  contemplated.  In  such  situations  adoption  would 
have  been  contemplated  had  the  child  been  normal  but  adoption 
cannot  be  made  because  of  some  serious  malfunctioning  or  defect  of 
the  child  such  as  hydrocephaly  or  idiocy.  In  these  cases,  if  the 
court  finds  that  no  possible  benefit,  direct  or  indirect,  financial  or 
emotional  can  accrue  to  the  child  or  to  the  community  through 
continuation  of  parental  responsibilities  or  rights,  including  the 
value  of  having  the  parent  continue  to  serve  as  guardian  of  the 
person,  and  that  such  termination  would  be  to  the  parents'  advan- 
tage, it  may,  on  the  filing  of  a  petition,  terminate  all  parental 
responsibilities  and  rights.  In  such  cases,  however,  a  guardian  of 
the  person  must  be  appointed. 

Although  adoptability  of  the  child  may  not  always  be  a  prereq- 
uisite to  termination  of  parental  rights  and  responsibilities,  it  is 
always  a  factor  which  should  be  considered  by  the  court  in  arriving 
at  a  determination  with  respect  to  the  allegations  in  the  petition 
(see  1,  p.  81).     For  this  reason,  the  social  and  clinical  determina- 
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tion  with  respect  to  the  adoptabihty  should  be  made  either  before 
petitioning  the  court  for  termination  or  prior  to  the  court's  decision. 

The  termination  of  parental  rights  should  be  handled  as  an  issue 
separate  from  the  adoption  procedure,  with  the  requirement  that 
parental  rights  must  be  shown  to  have  been  terminated  at  the  time 
that  adoption  proceedings  are  begun.^* 

There  are  two  situations  in  which  termination  of  parental  rights 
and  responsibilities  should  be  considered. 

1  The  first  is  on  the  request  of  a  parent  or  parents  for  termination 
of  parental  rights  and  responsibilities  expressed  in  a  petition 
presented  to  the  court,  supported  by  evidence  that  the  parent 
or  parents  fully  understand  the  implications  of  the  action,  they 
are  acting  in  the  best  interests  of  the  child,  and  that  the  change 
is  in  the  best  interest  of  the  child. 

There  should  be  a  finding  of  the  court  with  respect  to  the 
above  allegations. 

In  the  case  of  an  adoptable  child,  the  social  and  material 
benefits  which  flow  to  the  child  because  of  the  continued  exist- 
ence of  the  parental  relationship  must  be  carefully  weighed 
.  against  benefits  which  would  flow  to  the  child  from  the  status  of 
adoption.  These  factors  should  be  considered  not  only  in  terms 
of  the  immediate  benefits,  but  also  in  terms  of  the  benefits 
which  would  accrue  to  the  child  later  in  life.  As  an  alternative 
to  termination  or  to  leaving  the  child  with  the  parents,  the  court 
may  recommend  the  initiation  of  proceedings  to  appoint  a  guard- 
ian of  the  person  and  to  vest  legal  custody  in  some  one  other 
than  the  parent. 

In  the  case  of  the  nonadoptable  child,  there  are  no  adop- 
tive benefits  against  which  the  court  can  weigh  the  benefits 
flowing  from  the  parental  relationships.  It  is  believed,  there- 
fore, that  no  nonadoptable  child  should  be  judicially  orphaned 
where  there  are  reasonable  grounds  to  believe  that  he  would 
benefit  either  socially  or  materially  from  the  continued  existence 
of  the  parental  relationships.  For  example,  when  it  is  found 
that  the  unmarried  mother  or  parents  have  material  resources, 
the  benefit  of  which  would  flow  to  the  child  in  the  form  of  more 
adequate  care  or  through  inheritance,  the  right  of  the  child  to 
these  benefits  should  not  be  denied  through  the  termination  of 
parental  rights  and  responsibilities.  Nor  should  the  public  be 
expected  to  assume  financial  responsibility  for  the  care  of  the 
child  when  the  parent  or  parents  are  well  able  to  do  so. 

On  the  other  hand,  there  are  some  situations  where  prac- 
tically no  benefits  would  flow  to  the  child  because  of  the  continu- 

"  See  Essentials  of  adoption  law  and  procedure,  op.  cit.,  at  pp.  7,  9,  14. 
(See  footnote  23,  p.  12.) 
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ance  of  the  parental  relationship.  For  example,  nothing 
appears  to  be  gained  by  insisting  on  the  continuance  of  the 
parental  relationship  of  a  non-adoptable  child  to  an  unmarried 
mother  who  rejects  the  child  and  is  without  resources  for  his 
care.  Moreover,  to  insist  may  make  it  extremely  difficult,  if 
not  impossible,  for  the  mother  to  establish  a  normal  and  satis- 
fying pattern  of  life. 
2  The  second  situation  where  termination  of  parental  rights  and 
responsibilities  should  be  considered  is  when  the  petition  re- 
questing termination  alleges  that  the  child  has  been  abandoned 
under  circumstances  clearly  indicating  an  intention  to  abandon 
permanently  and  where  the  abandonment  has  continued  for  a 
length  of  time  sufficient  to  confirm  this  intent.^^ 

As  in  1  page  81,  the  court  must  make  a  finding  as  to  the  allega- 
tions in  the  petition.  The  adoptability  of  the  child  is  also  a  factor 
in  this  situation.  Whether  the  abandonment  was  actual  or  con- 
structive is  an  additional  factor.  Generally,  abandonment  is 
actual  when  the  parent  has  left  the  child,  is  unheard  from,  and  his 
whereabouts  is  unknown.  In  constructive  abandonment,  the  par- 
ent may  be  actually  living  in  the  community  but  his  action  or  failure 
to  act  clearly  indicates  his  intention  to  abandon  permanently. 

In  the  case  of  an  adoptable  child  where  actual  abandonment  has 
taken  place,  it  appears  that  termination  would  generally  be  in  the 
interest  of  the  child  since  no  benefits  can  accrue  to  the  child  through 
the  continuance  of  the  legal  parental  relationship.  On  the  other 
hand,  in  the  case  of  the  nonadoptable  child,  nothing  appears  to  be 
gained  by  relieving  parents  of  their  rights  and  responsibilities. 
However,  in  such  cases  a  guardian  of  the  person  should  be 
appointed. 

In  constructive  abandonment  where  the  parent  or  parents  may 
actually  be  in  the  community,  the  factors  discussed  under  the  first 
situation  (see  1,  p.  81)  where  the  parents  themselves  petition — 
should  be  considered  by  the  court.  A  finding  of  abandonment,  how- 
ever, would  be  compelling  evidence  in  favor  of  termination  in  the 
case  of  the  adoptable  child. 


'^  It  is  suggested  that  this  time  be  not  less  than  1  year  when  the  child  is  more 
than  6  months  old  at  the  time  he  was  abandoned.  Six  months  is  suggested 
rather  than  a  year  when  the  child  is  under  6  months  of  age  at  the  time  of 
abandonment  because  of  the  problem  raised  when  a  small  baby  is  abandoned 
and  must  wait  at  least  a  year  before  adoption  placement  can  be  made. 
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PERSONNEL  AND 
FACILITIES 


The  Judge 


Selection  of  a  competent  judge  who  can  give  leadership  to  the 
court  specializing  in  children's  cases  is  of  the  greatest  importance, 
particularly  in  view  of  the  wide  discretion  conferred  on  him  by  law. 

In  selecting  the  judge  of  the  specialized  court,  certain  personal 
attributes  must  be  considered  as  well  as  training  and  experience. 
In  order  to  be  fully  qualified  for  this  work  the  judge  should  have 
been  admitted  to  the  bar  in  the  State  where  he  is  to  serve  and  have 
had  some  experience  in  the  practice  of  law."°     Also  he  should  be : 

1  Deeply  concerned  about  the  rights  of  people. 

2  Keenly  interested  in  the  problems  of  children  and  families. 

3  Sufficiently  aware  of  the  findings  and  processes  of  modern  psy- 
chology, psychiatry  and  social  work  that  he  can  give  due  weight 
to  the  findings  of  these  sciences  and  professions. 

4  Able  to  evaluate  evidence  and  situations  objectively,  unin- 
fluenced by  his  own  personal  concepts  of  child  care. 

5  Eager  to  learn. ^' 

6  A  good  administrator,  able  to  delegate  administrative  respon- 
sibility. 

7  Able  to  conduct  hearings  in  a  kindly  manner  and  to  talk  to 
children  and  adults  sympathetically  and  on  their  level  of  under- 
standing without  loss  of  the  essential  dignity  of  the  court."^ 


^  Commenting  on  the  appointment  of  a  layman,  the  Supreme  Court  of  Utah 
has  said:  "The  juvenile  court  law  is  of  such  vast  importance  to  the  State  and 
society  that  it  seems  to  us  it  should  be  administered  by  those  who  are  learned 
in  the  law  and  versed  in  the  rules  of  procedure,  to  the  end  that  the  beneficient 
purpose  of  the  law  may  be  made  etfective  and  individual  rights  x'espected." 
Mill  V.  Brown,  op.  cit.     (See  footnote  74,  p.  57.) 

"'  See,  in  particular,  Alexander,  op.  cit.     (See  footnote  16,  p.  5.) 

Also  see  A  standard  juvenile  court  act,  op.  cit.,  at  p.  12.  (See  footnote 
45,  p.  33.) 

°'  See,  in  particular,  Schramm,  Gustav  L.:  The  judge  meets  the  boy  and  his 
family.  In  Social  Correctives  for  Delinquency,  1945  Yearbook  of  the  National 
Probation  Association,  1946.     328  pp.  (p.  184). 
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It  is  not  necessary,  however,  for  a  judge  to  have  training  or 
experience  in  social  welfare  or  social  sciences.  The  early  insist- 
ence that  the  judge  be  "an  expert  in  the  sciences  of  human  behavior 
and  in  the  art  of  adjusting  human  relations"  ^®  arose  from  a  mis- 
conception of  the  judicial  function  at  a  time  when  child  care  and 
treatment  agencies  were  less  well  developed  than  they  are  today. 
While  the  court's  decisions  may  relate  to  treatment  and  involve 
the  judge's  ability  to  understand,  respect  and  evaluate  expert  opin- 
ion presented,  the  judge  himself  does  not  directly  undertake  or 
control  treatment  functions.^ 

The  seven  personal  qualifications  mentioned  above,  which  are 
admittedly  high,  make  it  desirable  that  the  judge  of  a  specialized 
court  be  appointed  or  assigned  (as  may  occur  when  the  juvenile 
court  is  a  division  of  a  wider  court  system)  rather  than  elected. 
If  appointed,  appointment  should  be  from  a  list  of  names  submitted 
by  a  panel  of  representatives  of  the  law,  social  work,  and  related 
disciplines.^  If  assigned  by  a  chief  justice  from  among  judges 
already  elected  or  appointed,  the  advice  of  such  a  panel  should  be 
sought. 

Where  judges  of  the  specialized  court  are  elected,  they  should 
run  on  a  nonpartisan  or  judicial  ballot.  If  this  is  impractical, 
then  "the  process  of  selection  should  begin  when  the  party  nomi- 
nations are  made.  .  .  .  The  advice  and  cooperation  of  bar  asso- 
ciations, civic,  social  welfare,  church  and  educational  leaders  and 
organizations  should  be  sought  in  the  selection  of  the  persons  with 
the  highest  qualifications  available  for  nomination  and  then  in 
inducing  them  to  run  for  office."  ^ 

Inducing  the  best  men  to  accept  office  or  nomination  is  partly 
a  matter  of  securing  adequate  salaries  and  status,  developing  a 
sound  body  of  law  on  subjects  within  the  jurisdiction  of  the  special- 
ized court,  and  bringing  about  public  recognition  of  the  importance 
of  the  function  which  the  specialized  court  has  in  the  judicial 
system.     The  attainment  of  these  objectives  should  tend  to  obviate 


°°  Lou,  op.  cit.  at  p.  73.     (See  footnote  3,  p.  1.) 

^  See  Poller,  Justine  Wise :  The  function  of  the  court  in  community  child 
welfare  programs.  Minnesota  Welfare  1:  6-8,  1946.  "This  court  would  have 
as  judges  men  and  women  trained  in  law  but  recognizing  law  as  the  formal 
expression  of  both  the  rights  and  the  duties  of  its  citizens  and  therefore  sub- 
ject to  change  like  all  other  human  institutions." 

'  The  plan  endorsed  by  the  American  Judicature  Society  and  the  American 
Bar  Association  (the  so-called  "Missouri  Plan")  seems  particularly  adapted 
to  the  selection  of  judges  for  a  specialized  children's  court.  For  other  methods 
of  appointment  see  A  standard  juvenile  court  act,  op.  cit.  at  p.  11.  (See  foot- 
note 45,  p.  33.) 

"  Judge  George  W.  Smjrth,  quoted  in  A  standard  juvenile  court  act,  op.  cit.  at 
p.  13.     (Seefootnote45,  p.  33.) 
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such  a  statement  as :  "if  the  hearings  of  juvenile  cases  are  prop- 
erly conducted,  they  add  nothing  to  the  legal  stature  or  reputation 
of  the  judge.  ,  .  .  Election  to  the  oi!ice  of  judge  of  a  court  having 
only  juvenile  jurisdiction  is  tantamount  to  removing  a  lawyer  from 
legal  practice  for  the  duration  of  his  term  of  office.  .  .  ."  ^ 

The  salary  paid  to  the  judge  of  the  specialized  court  should  be 
commensurate  with  that  of  other  judges  of  courts  of  superior 
jurisdiction. 

In  addition,  the  court  budget  should  provide  for  funds  to  enable 
the  judge  to  attend  State  or  national  conferences  on  matters 
relating  to  the  work  of  the  court. 

Appointment,  assignment,  or  election  of  the  judge  should  be  for 
a  period  of  not  less  than  6  years.  Short-time  assignments  on  a 
rotating  or  automatic  basis  should  be  avoided,  as  such  an  arrange- 
ment gives  a  judge  little  time  to  become  thoroughly  acquainted 
with  and  experienced  in  his  work. 

The  Referee 

Referees  should  be  selected  by  the  judge  after  they  have  been 
certified  by  a  merit  system  or  special  administrative  board  to  have 
qualified  on  the  basis  of  education,  experience,  and  a  written  ex- 
amination. It  is  important  that  the  referee  be  personally  accept- 
able to  the  judge.  It  is  even  more  important  that  he  be  well 
qualified  for  the  work.     To  be  qualified  a  referee  should  be: 

1  A  member  of  the  bar  in  the  State  in  which  he  is  to  serve  as  a 
referee,  with  some  experience  in  the  practice  of  law. 

2  Familiar  with  the  philosophy  and  the  practice  of  the  court. 

In  addition  to  the  above,  experience  in  a  court  or  administrative 
agency  in  a  position  requiring  the  making  of  administrative  de- 
cisions involving  the  rights  of  individuals  would  be  highly  desir- 
able. Social  work  training  is  valuable  but  no  more  essential  to 
this  position  than  to  the  judge's. 

Referees  may  be  employed  either  part-time  or  full-time.  The 
referee  should  have  no  connection  with  any  welfare  agency  in 
which  the  court  may  vest  legal  custody  of  children.  The  probation 
officer  who  serves  as  referee  should  not  hear  cases  in  which  he  has 
been  concerned  as  probation  officer. 

The  office  of  referee  should  be  clearly  distinct  from  that  of  the 
probation  staff.  The  referee  should  be  responsible  directly  to  the 
judge  and  not  to  the  director  of  probation,  but  should  have  support 
and  advice  from  probation  staff. 

*  White,  R.  Clyde:  Administration  of  public  welfare.  New  York:  American 
Book  Company,  1950.     2d  ed.     546  pp.  (p.  262) . 
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The  appointment  of  capable  young  lawyers  to  serve  as  referees, 
either  full-time  or  part-time,  who  meet  qualifications  suggested 
above  would  provide  an  excellent  source  of  supply  for  juvenile 
court  judges  in  the  future  and  would  serve  as  a  measure  of  good 
public  relations  with  the  bar. 

The  Probation  Staff 

The  standard  of  training  for  probation  work  should  be  gradua- 
tion from  an  accredited  graduate  school  of  social  work.^  It  is  also 
highly  desirable  that  at  least  part  of  the  field  work  in  graduate 
training  be  in  an  authoritative  agency. 

In  areas  where  the  supply  of  workers  with  full  graduate  work 
is  insufficient,  preference  should  be  given  to  workers  with  one  year 
of  graduate  training. 

The  minimum  educational  qualification  should  be  graduation 
from  college,  preferably  with  specialization  in  the  social  sciences, 
and  at  least  one  year's  experience  in  casework  under  competent 
supervision.  It  is  particularly  important  that  the  director  of  pro- 
bation and  other  supervisory  personnel  have  full  professional  train- 
ing. The  director  of  probation  should  be  selected  by  the  judge. 
Probation  officers  should  be  selected  by  the  director  of  probation 
with  the  approval  of  the  judge.  The  entire  probation  staff  should 
be  selected  under  a  merit  system. 

In  choosing  workers  from  a  list  of  eligible  candidates,  the  judge 
or  the  supervisor  of  probation  should  consider  the  emotional  ma- 
turity of  the  individual  as  well  as  certain  special  qualities,  the 
more  obvious  ones  being  integrity,  sensitivity,  health,  skill,  indus- 


°  "Training  in  social  work  as  preparation  for  probation  work  is  gaining 
acceptance.  Answers  to  questionnaires  addressed  by  the  probation  system, 
Administrative  Office  of  the  United  States  Courts  in  1942,  to  30  outstanding 
persons  in  fields  related  to  law  and  social  science  brought  recognition  of  such 
training  in  two-thirds  of  the  replies.  In  the  same  year  a  committee  of  the 
American  Association  of  Social  Workers  analyzed  the  job  of  probation  and 
parole  officers  and  declared  training  in  a  graduate  school  of  social  work  to 
be  basic  preparation  for  such  positions.  The  professional  council  of  the 
National  Probation  and  Parole  Association,  which  developed  standards  for 
selection  of  probation  and  parole  officers,  published  by  the  association  in  1945 
recommends  as  minimum  qualifications  for  appointment:  Graduation  from  a 
college  with  courses  in  the  social  sciences,  with  at  least  1  year  of  previous  full- 
time  experience  under  competent  supervision  with  a  special  agency,  or  1  year 
of  graduate  training  together  with  high  personal  qualifications.  It  recom- 
mends that  graduation  from  a  school  of  social  work  is  desirable,  as  well  as 
additional  experience — especially  for  those  in  supervising  positions." 

Report  on  Juvenile  court  administration,  national  conference  on  prevention 
and  control  of  juvenile  delinquency,  1946.  Washington,  D.  C:  Government 
Printing  Office,  1947.     23  pp.  (pp.  8-9). 
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try,  willingness  to  abide  by  the  court's  policies,  and  ability  to  deal 
effectively  with  the  public  and  work  under  pressure.  Of  partic- 
ular importance  is  a  probation  officer's  ability  to  exercise  author- 
ity. He  should  be  willing  and  able  to  exercise  it  where  needed  and 
yet  never  become  authoritarian. 

The  responsibilities  of  the  probation  staff  should  be  clearly  de- 
fined in  an  administrative  manual.  (See  p.  95,  ORGANIZATION, 
ADMINISTRATION,  AND  PLANT. )  The  probation  staff  should 
not  be  required  to  perform  duties  not  requiring  social  work  skill, 
such  as  routine  collection  of  support  payments,  record  keeping  of 
a  mechanical  nature  that  can  be  done  by  a  clerk,  routine  transporta- 
tion of  persons  not  requiring  personal  relationship,  and  serving 
routine  notices  and  summons  on  witnesses. 

A  program  for  staff  education  and  development  is  important  in 
small  as  well  as  large  courts.  Such  a  program  may  include  work 
on  committees,  participation  in  meetings  within  the  court,  led  by 
the  court's  own  staff  or  by  professional  persons  from  the  outside ; 
provisions  to  attend  local,  State,  regional,  or  national  meetings; 
and  opportunities  for  further  professional  training.  A  large  court 
or  a  system  of  courts  should  provide  for  either  educational  leaves 
or  stipends,  or  both.  A  court  having  adequate  facilities  should 
offer  field  instruction  to  students  from  accredited  schools  of  social 
work. 

The  probation  staff  of  the  court  should  have  civil  service  or 
merit  system  rights  as  to  tenure,  salary,  promotions,  leave,  etc. 
The  salary  for  each  class  of  position  should  be  comparable  to 
salaries  offered  by  other  State  or  local  agencies  for  personnel  with 
similar  qualifications  and  responsibilities. 

Clinical  Personnel 

In  order  that  the  probation  officer  may  make  a  complete  study 
of  a  child  brought  before  a  court,  the  court  should  have  available 
to  it  the  services  of  a  physician,  a  psychiatrist,  and  a  psychologist. 

These  services  may  be  integrated  in  a  clinical  service  administra- 
tively part  of  the  court's  structure,  or  may  be  attached  to  or  pro- 
vided by  another  agency.  The  latter  plan  may  have  advantages 
in  that  it  may  facilitate  the  development  of  services  in  the  com- 
munity for  all  children  who  need  them.  However,  if  this  plan  is 
followed  arrangements  should  be  made  that  will  give  the  court 
priority,  particularly  where  children  are  being  held  in  detention. 
Where  neither  of  these  plans  is  practical,  the  services  may  be 
obtained  through  contracts  with  individuals. 
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One  of  the  three  methods  of  obtaining  this  service  could  be  fol- 
lowed by  every  court.  Small  courts  unable  to  obtain  services  in 
any  other  way  should  press  for  traveling  clinics  or  access  to  clinics 
in  their  general  vicinity. 

The  clinical  personnel  should  be  fully  qualified  in  their  respective 
professions.  The  physician  should  have  access  to  the  service  of 
specialists  where  necessary. 

Referral  to  clinical  services  should  be  on  a  selective  basis  either 
by  the  probation  officer  in  accordance  with  supervisory  policy  or 
by  order  of  the  judge  or  referee. 

The  clinical  personnel  should  make  its  report  to  the  probation 
officer  rather  than  directly  to  the  court.  It  should  not  usually  be 
necessary  for  clinical  staff  to  testify  in  court. 

Beyond  direct  service  in  examining  children,  clinical  personnel 
can  be  of  great  value  to  the  court : 

1  in  the  area  of  staff -development :  the  clinic  and  its  personnel 
are  in  an  excellent  position  to  conduct  seminars  or  meetings  to 
broaden  the  court  staff's  knowledge  of  children  and  family 
relationships. 

2  in  consultation  with  probation  officers  carrying  cases. 

Clerical  and  Receptionist  Services 

It  is  important  that  the  court  have  adequate  clerical  staff  for  the 
maintenance  of  records.  The  lack  of  such  staff  is  a  serious  handi- 
cap which  often  results  in  a  slowing  up  of  the  court's  processes  and 
in  hand  written  probation  records.  Selection  of  clerical  staff 
should  be  under  a  merit  system. 

Larger  courts  should  provide  a  central  information  service  to 
the  public  so  that  persons  having  business  with  the  court  need  not 
contact  several  offices  or  individuals  to  get  the  information  they 
desire.  Such  a  general  information  desk  should  be  readily  avail- 
able to  people  as  they  enter  the  building.  This  service  should  be 
provided  by  a  person  familiar  with  the  organization  of  the  court, 
the  functions  of  its  various  divisions,  as  well  as  the  duties  of  the 
key  personnel  in  each  unit  or  division.  Other  information  avail- 
able at  this  desk  should  include  the  names  of  the  probation  officers 
assigned  to  active  cases,  daily  court  dockets,  and  the  names  of  the 
children  in  detention  or  shelter  care. 

Detention  and  Shelter  Care  Facilities 

The  principle  of  detention  is  the  protection  of  the  child  or  of 
society,  pending  disposition  of  the  case  by  the  court.     The  term 
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detention,  as  used  in  these  standards,  denotes  care  in  "secure 
custody."  (See  p.  20,  TERMS  AND  DEFINITIONS.)  Shelter 
care,  as  used  here  denotes  the  temporary  care  of  a  child  in  a  "non- 
security"  type  of  facility,  pending  disposition  of  the  case  by  the 
court.  Some  children,  not  coming  to  the  attention  of  the  court, 
often  need  temporary  care  in  a  shelter  facility.  This  discussion 
is  primarily  concerned,  however,  with  shelter  care  for  children  who 
need  this  type  of  care  pending  court  disposition.  The  same  facility 
may  be  used  for  both. 

Shelter  care  may  be  provided  in  a  boarding  home  or  open  insti- 
tution. It  should  provide  living  arrangements  as  nearly  as  possible 
like  those  of  the  child's  own  home.  It  is  appropriate  for  the  care 
of  children  involved  in  neglect  cases  as  well  as  of  children  involved 
in  delinquency  for  whom  detention  is  not  needed  and  who  cannot 
remain  in  their  own  homes. 

The  administration  of  a  detention  facility  is  appropriate  to  the 
function  of  a  court.  It  is  also  appropriate  to  the  function  of  other 
public  agencies.  However,  when  administered  by  such  agencies,  it 
is  essential  that  the  court  control  intake  and  release  and  participate 
in  policy  decisions.     (See  p.  12,  FUNCTIONS  OF  THE  COURT.) 

Shelter  care,  on  the  other  hand,  is  more  appropriately  adminis- 
tered by  public  or  private  child-caring  agencies,  since  it  is  the  func- 
tion of  these  agencies  to  provide  such  care  for  all  children  who  may 
need  shelter.  (See  p.  13,  FUNCTION  OF  THE  COURT.)  It  is 
equally  essential  that  the  court  control  intake  and  release  with 
respect  to  those  children  in  whose  interest  a  petition  of  neglect  or 
delinquency  has  been  filed. 

Detention  and  shelter  care  are  vital  to  the  function  of  a  court. 
Where  other  agencies  are  not  able  and  do  not  have  statutory  re- 
sponsibility for  providing  either  of  these  types  of  care,  the  court 
may  have  to  supplement  their  facilities.  Where  a  statutory  re- 
sponsibility exists,  the  agency  should  make  provision  for  all  chil- 
dren referred  by  the  court.  Where  the  establishment  of  a  regional 
detention  center  serving  several  communities  is  being  considered, 
administrative  and  fiscal  problems  are  greatly  lessened  if  its  ad- 
ministration is  placed  in  a  single  agency.  For  example,  adminis- 
tration should  be  placed  in  the  State  agency  responsible  for  services 
to  children  or  in  a  statewide  court  rather  than  in  the  several 
county  departments  or  courts.  Everything  possible  should  be  done 
to  make  either  type  of  care  a  constructive  experience  for  the  child. 
This  means  that  the  physical  plant,  staffing,  and  program  should 
conform  to  acceptable  standards  in  this  field. 
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RECORDS  AND  STATISTICS 


Children's  Cases 

The  philosophy  underlying  the  specialized  court  and  the  nature 
of  the  actions  coming  before  it  demand  that  certain  protections 
be  given  to  its  records  not  ordinarily  accorded  those  of  other  courts. 
The  court  should  keep  individual  records  on  each  case  that  comes 
before  it.     These  records  should  be  of  two  kinds — legal  and  social. 

Legal 

Legal  records  generally  would  include  the  petition,  notices  and 
summons,  motions,  orders,  summary  or  transcript  of  the  hearing, 
and  findings  and  disposition  of  the  court.  These  records  should 
be  in  the  custody  of  the  Clerk  of  Court.  Legal  records  in  chil- 
dren's cases  involving  neglect,  delinquency,  termination  of  parental 
rights,  and  adoption  should  not  be  open  to  indiscriminate  public 
inspection.*^  The  child,  his  parents,  or  guardian,  counsel,  and 
other  parties  in  interest  should  have  the  right  to  inspect  and  secure 
copies  of  such  legal  records  upon  request.  The  conditions  under 
which  access  to  these  records  would  be  given  to  other  parties, 
such  as  social  or  law  enforcement  agencies  having  a  legitimate 
interest  in  them,  should  be  provided  for  by  rule  of  court. 

The  record  of  a  child's  case,  including  any  testimony  given  in 
such  case,  should  not  be  available  for  use  against  the  child  in  any 
suit  before  another  court  in  which  the  child  is  subsequently  a 
defendant  or  a  witness.  However,  it  may  be  necessary  in  the 
interest  of  justice  that  such  records  and  testimony  be  made  avail- 
able to  attack  the  credibility  of  a  child  as  a  witness,  for  example, 
in  situations  where  a  female  child  has  accused  an  adult  of  a  sex 
offense.  This  exception  is  advocated  on  the  theory  that  such 
accusations  often  arise  from  psychological  phantasy  and  that  if 
previous  court  records  are  needed  to  prove  this  they  should  be 
available  to  the  defendant.^ 


'  For  special  protections  needed  in  adoption  cases,  see  Essentials  of  adoption 
law  and  legislation,  op.  cit.,  at  p.  16,  et  seq.     (See  footnote  23,  p.  12.) 

'  See  Wigmore  on  "Evidence,"  sec.  924a  et  seq.,  and  the  authorities  there 
cited.     See  also  Forcible  and  statutory  rape,  62  Yale  Law  Journal  55  (1952). 
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Social 

In  cases  involving  neglect  or  delinquency,  social  records  should 
be  started  at  the  time  the  court  is  first  informed  of  the  situation. 
A  record  should  be  kept  of  every  complaint  received  by  the  intake 
division  or  worker,  including  the  date,  the  name  and  address  of  the 
complainant  or  informant  and  the  child  and  family  involved.  If 
no  action  is  deemed  necessary  with  respect  to  the  complaint,  or  if 
an  informal  disposition  is  made  of  the  case,  the  disposition  made 
should  be  recorded  on  a  card  or  form,  indexed  and  available  for 
reference  if  a  future  complaint  is  received  concerning  the  same 
child  or  family. 

If  the  complaint  is  accepted  and  the  filing  of  a  petition  is  author- 
ized, a  social  record  on  the  family  should  be  started.  This  record, 
in  general,  should  include  the  family  and  personal  history  of  the 
child,  clinical  reports,  reports  from  other  agencies,  the  probation 
plan  or  plan  of  protective  supervision,  and  a  record  of  continuing 
contacts  and  activities  of  the  probation  officer  with  respect  to  the 
child  and  family.  The  social  record  should  also  note  all  court 
orders  affecting  the  child  or  parent. 

The  individual  social  record  should  be  in  the  custody  of  the  pro- 
bation department.  Because  social  records  contain  so  many  mat- 
ters affecting  the  intimate,  personal  affairs  of  individuals,  they 
require  a  greater  degree  of  protection  than  that  recommended  in 
the  case  of  legal  records.  The  Rules  of  Court  should  permit  the 
probation  department  at  its  discretion  to  reveal  material  from  the 
social  record  in  any  child's  case  before  the  specialized  court  to 
social  agencies  having  a  legitimate  interest  in  the  case,  to  probation 
departments  of  other  courts,  and,  to  the  extent  that  information 
contained  in  them  is  necessary  to  supplement  the  purpose  for  which 
the  legal  record  may  be  made  available,  to  persons  permitted  access 
to  this  record.  No  person  or  agency  other  than  the  judge,  the  pro- 
bation officer,  or  his  supervisor  should  have  a  prescriptive  right  to 
read  the  social  record.  The  director  of  probation  or  the  probation 
oflficer,  according  to  the  Rules  of  Court,  may  choose  to  give  informa- 
tion orally  or  in  summarized  written  form  and  to  withhold  infor- 
mation which  in  their  judgment  is  not  pertinent  to  the  purposes 
of  inquiry.  When  an  individual  or  an  agency  secures  information 
from  the  court  record,  the  practices  established  by  the  Rules  of 
Court  should  be  followed  and  the  information  used  only  for  the  pur- 
pose for  which  it  was  originally  released.  Agencies  having  access 
to  information  in  court  records  should  also  make  available  to  court 
personnel  information  in  their  records. 

When  the  community  has  a  social  service  exchange,  the  court 
should  register  its  contacts  with  such  exchange  in  cases  where  a 
petition,  or  in  the  case  of  adults,  a  charge,  has  been  filed. 
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Adult  Cases 

In  cases  where  an  adult  is  charged  with  a  criminal  offense  and 
is  tried  in  the  specialized  court,  records  should  be  open  to  the  public 
as  they  would  be  if  the  adult  were  tried  in  a  criminal  court.  Such 
records  should  be  kept  separate  and  apart  from  those  in  children's 
cases. 

Legal  records  in  nonsupport  cases  should  be  public  records.  If 
the  specialized  court  is  given  jurisdiction  over  civil  actions  to  deter- 
mine paternity,  the  legal  records  in  such  cases  should  be  given  the 
same  protection  accorded  such  records  in  children's  cases  involving 
neglect  or  delinquency. 

Statistics 

Fact  gathering  is  essential  for  the  efficient  and  effective  opera- 
tion of  the  court.  Quantitative  data  obtained  from  the  normal  flow 
of  court  activities  or  from  case  records  are  necessary  for  the 
following  reasons : 

1  For  public  information:  Statistical  data  can  be  used  by  the 
court  to  describe  to  the  community  its  year-round  operations — 
information  about  the  children  coming  to  its  attention,  where 
they  live,  the  types  of  situations  that  bring  them  before  the 
court,  and  the  action  the  court  has  taken.  Through  these  data, 
the  court  is  in  a  peculiarly  advantageous  position  to  focus  the 
community's  attention  on  conditions  detrimental  to  children, 
gaps  in  the  community's  program  of  services  to  children,  and 
the  direction  that  community  efforts  for  children  should  take. 

2  For  administrative  and  planning  purposes:  Statistical  reports 
and  special  administrative  studies  are  essential  tools  for  the 
efficient  planning  and  administration  of  the  court's  program. 
Trends  in  data  can  provide  the  basis  for  estimating  future  needs 
of  personnel  and  services ;  work  load  data  are  helpful  in  indi- 
cating staff  requirements,  or  in  redirecting  or  refocusing  staff 
assignments  or  activities. 

3  Research  and  special  studies:  Data  collected  by  a  profession- 
ally trained  research  worker  can  provide  the  basis  for  evaluat- 
ing the  effectiveness  of  a  court's  services  to  children,  such  as  the 
success  or  failure  of  probation.  Special  studies  can  be  carried 
on  in  cooperation  with  other  agencies  in  the  community  in  an 
effort  to  learn  more  about  the  relationship  of  factors  (social, 
economic,  cultural,  and  physical)  to  delinquency  and  possible 
methods  of  preventing  delinquency. 
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A  centralized  statistical  system  should  be  established  under  the 
direction  of  a  person  competent  to  use  statistics  for  research, 
planning,  administration,  and  public  information.  Under  his 
supervision,  a  reliable  system  of  reporting  and  collecting  the  neces- 
sary information  should  be  established. 

Such  a  system  is  not  possible  in  small  courts.  However,  even 
these  courts  need  certain  basic  statistical  data  for  their  own  use 
and  for  the  use  of  agencies  having  responsibility  for  planning  and 
for  providing  services  for  children. 

A  State  agency  may  be  able  to  provide  help  for  these  courts 
through  consultation  and  the  provision  of  uniform  reporting  forms. 
This  is  now  being  done  in  some  States.  Such  a  procedure  also 
would  permit  the  court,  through  the  State  agency,  to  participate  in 
the  juvenile  court  statistical  reporting  program  conducted  by  the 
Children's  Bureau  of  the  United  States  Department  of  Health, 
Education,  and  Welfare.* 


*  For  description  of  this  plan  see  Juvenile  Court  Reporting  Forms  CB-201-S 
and  CB-203-S  and  instructions  for  their  use. 
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ORGANIZATION,  ADMINIS- 
TRATION, AND  PLANT 


Organization  and  Administration 

The  jurisdiction  of  the  court,  both  geographical  and  the  types  of 
cases  handled,  the  volume  of  cases,  and  whether  or  not  probation 
services  are  provided  directly  by  the  court  or  by  other  agencies  are 
all  factors  which  will  determine  to  a  considerable  extent  the  type 
of  organizational  and  administrative  structure  required  for  the 
efficient  operation  of  the  court.  These  factors  will  vary  consider- 
ably from  court  to  court.  It  is,  therefore,  impossible  to  suggest 
any  single  organizational  or  administrative  structure  which  will 
meet  the  needs  of  every  court.  The  suggestions  which  are  made 
here  relate  primarily  to  a  large  urban  or  statewide  court. 

A  large  specialized  court  is  a  complex  organization,  often  com- 
bining in  one  structure  judicial,  probation,  clinical,  administrative, 
and,  in  the  case  of  detention  or  shelter  care,  child-caring  functions 
and  personnel.  Such  services  need  internal  organization  and 
coordination  into  an  efficient  whole.  Where  the  volume  of  cases 
is  more  than  one  judge  can  handle,  some  courts  prefer  to  meet  this 
problem  through  the  use  of  referees.  This  plan  is  defended  on  the 
grounds  that  administration  is  simplified  when  executive  responsi- 
bility rests  in  one  person.  The  judge,  or  the  senior  judge  where 
there  is  more  than  one,  is  usually  designated  as  the  executive  head 
of  the  court. 

Obviously,  however,  the  judge  having  executive  responsibilities 
cannot  in  a  court  of  any  size  give  direct  administrative  supervision 
to  all  processes  and  personnel.  In  an  effort  to  meet  this  problem 
a  court  should  be  organized  on  a  divisional  basis  under  the  imme- 
diate supervision  of  a  director  of  probation,  a  clerk  of  court,  and, 
possibly,  section  heads  responsible  for  clerical  services,  fiscal  con- 
trol and  collections,  clinical  services,  and  shelter  and  detention  care. 

Even  such  a  departmentalized  structure  in  some  courts  may 
throw  on  the  judge  too  great  an  administrative  load.  The  primary 
function  of  the  judge  is  judicial.  He  should  not  be  drawn  away 
from  this  work  by  administrative  duties.  A  large  court  may,  there- 
fore, need  an  administrative  office,  under  the  direction  of  an  effi- 
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cient  administrator,  responsible  directly  to  the  judge,  to  whom  all 
department  heads  would  be  responsible  in  all  administrative  mat- 
ters. Such  an  administrative  office  would  be  responsible  for 
coordinating  the  nonjudicial  work  of  the  court  and  all  interdepart- 
mental procedures,  and  for  budgeting,  office  management,  alloca- 
tion of  space,  and  personnel  transactions.  In  a  smaller  court  the 
director  of  probation  may  be  made  responsible  for  many  of  these 
duties. 

Coordination  is  a  particular  problem  in  courts  when  personnel 
represent  a  number  of  different  professions.  One  important  tool 
in  achieving  coordination  is  an  administrative  manual. 

Such  a  manual  is  important  even  for  the  smaller  court.  It 
should  perform  at  least  the  following  functions : 

1  Describe  the  job  of  each  employe  of  the  court,  its  duties  and 
responsibilities  and  relation  to  other  positions.  It  should  be 
clear  from  this  manual  to  whom  each  worker  is  responsible, 
for  what  part  of  the  total  administrative  process  of  the  court 
he  is  responsible,  and  what  discretion  he  may  exercise  in  the 
performance  of  his  duties. 

2  Prescribe  standards  of  performance  for  each  job,  and  set  forth 
the  court's  personnel  practices,  as  to  salary,  leave,  promotion 
and  demotion,  hours  of  work,  appointment,  tenure,  and  quali- 
fications. Where  these  practices  are  prescribed  by  some  out- 
side body  such  as  a  Merit  System  or  a  Civil  Service  Commission, 
the  regulations  of  this  Commission  should  be  made  available 
to  all  workers. 

3  Describe  step  by  step  the  administrative  procedure  of  the  court, 
clarifying  at  each  step  the  responsibility  of  each  person  con- 
cerned and  the  method  of  referral  to  be  used,  including  forms, 
outlines,  and  needed  reporting  methods. 

Such  a  manual  should  be  readily  available  to  all  workers  in  the 
court. 

The  Rules  of  Court  should  be  established  by  the  judge  to  govern 
the  legal  processes,  conduct  of  the  hearing,  the  handling  of  records, 
etc.  These  Rules  may  or  may  not  be  incorporated  in  the  admin- 
istrative manual  but,  if  included,  should  also  be  available  in 
separate  form  to  social  agencies,  attorneys,  and  other  individuals 
and  agencies  having  business  with  the  court. 

A  second  important  method  of  coordination  is  through  standing 
or  special  committees  which  may  work  on  administrative  policies 
or  procedures  or  undertake,  by  delegation,  such  special  areas  of 
work  or  special  projects  as  the  preparation  of  the  annual  report  or 
other  publicity,  staff  development,  and  relationships  with  other 
agencies.     Where  appropriate,  staff  members  from  different  de- 
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partments  should  be  drawn  together  in  this  way.  General  staff 
meetings  should  also  be  planned  on  matters  of  common  interest 
or  importance. 

Plant 

The  physical  plant  of  the  court  should  neither  awe  nor  frighten 
children.  There  should  be  adequate  waiting  rooms.  As  far  as 
possible  these  should  be  comfortably  and  informally  furnished. 
Mothers  with  babies  and  children  should  be  able  to  wait  for 
hearings  in  smaller  offices,  if  necessary. 

A  separate  room  without  the  physical  attributes  of  an  adult 
court  should  be  provided  for  hearing  children's  cases.  (See  p.  53, 
THE  HEARING  OF  CHILDREN'S  CASES.) 

The  probation  staff  should  be  provided  with  adequate  office 
space.  Individual  offices,  although  more  desirable,  are  not  neces- 
sary except  for  supervisory  personnel.  However,  where  indi- 
vidual offices  are  not  provided,  there  should  be  reasonably  sound- 
proof interviewing  offices  and  dictation  booths  or  rooms.  There 
should  be  a  private  office  for  intake  interviews.  Waiting  rooms 
for  persons  not  attending  hearings  should  be  separate  from  those 
provided  for  persons  called  to  court.  Similarly,  a  separate  office 
should  be  provided  for  the  collection  of  money  to  be  paid  under 
orders  of  support.  The  clerk  of  court  or  other  person  before 
whom  petitions  are  made  out  will  also  need  a  separate  office. 
Rooms  and  divisions  should  be  clearly  marked.  There  should  be 
adequate  space  not  accessible  to  the  general  public  for  stenographic 
work  and  filing  of  records. 

Where  the  court  is  very  small,  many  functions  may  have  to  be 
combined,  but  the  principles  of  privacy,  informality  without  loss 
of  dignity,  lack  of  confusion,  and  comfort  for  those  waiting  should 
be  maintained. 
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THE  COURT  AND  THE 
COMMUNITY 


If  the  court  is  to  do  its  work  efficiently,  it  should  have  available 
good  child  care  treatment  and  preventive  service,  which  may  be 
furnished  by  public  and  voluntary  social  agencies  providing  care 
or  service  for  children  and  families,  churches  and  their  affiliated 
activities,  recreational  and  other  group  work  agencies,  police  de- 
partments, particularly  juvenile  bureaus,  child  guidance  clinics 
and  health  departments.  It  is  essential  that  the  court  maintain 
good  working  relationships  with  these  agencies. 

Since  the  common  objective  of  the  court  and  the  agencies  is  to 
provide  care  or  treatment  for  children,  there  must  be  mutual  re- 
spect and  willingness  to  work  together.  Mutual  respect,  in  this 
case,  is  more  than  personal  admiration.  It  involves  regard  for  the 
tenets  of  each  other's  profession  and  for  the  contribution  each 
can  make.  A  court  cannot  work  effectively  with  an  agency  which 
does  not  recognize  the  rights  of  individuals  assured  by  law  and  the 
court's  function  to  protect  these  rights.  An  agency  cannot  work 
effectively  with  a  court  which  believes  the  treatment  or  social 
processes  used  by  the  agency  are  only  incidental  to  its  ability  to 
provide  a  child  with  a  bed,  or  which  believes  it  should  direct  each 
step  of  care  and  treatment. 

Respect  also  involves  a  willingness  by  the  court  to  permit  the 
agency  to  make  certain  treatment  decisions  for  which  it  is  quali- 
fied. It  also  includes  agency  recognition  and  acceptance  of  the 
fact  that  certain  decisions  affecting  the  rights  of  a  child  or  parent 
which  involve  treatment  must  be  made  by  the  court.  It  is  ex- 
tremely important,  therefore,  that  each  have  a  clear  understanding 
of  where  its  powers  and  responsibilities  begin  and  end,  with  regard 
to  each  other  and  to  parent  and  child.  The  use  of  written  court- 
agency  agreements  is  an  excellent  means  of  reducing  misunder- 
standings and  promoting  harmonious  working  relationships. 

Although  one  of  the  court's  major  concerns  will  be  with  agencies 
having  a  direct  bearing  on  its  cases,  it  should  also  work  to  improve 
such  general  services  as  recreation,  financial  assistance,  family 
counseling,  protective  service,  maternity  home  care,  education,  and 
child  guidance,  through  cooperative  planning,  publicly  expressed 
support,  legislative  backing,  and  other  processes  of  community 
organization. 

The  court  is  in  a  particularly  good  position  to  see  the  gaps  in 
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services  which  exist  in  the  community,  to  bring  these  gaps  to  the 
attention  of  planning  groups  in  the  community,  and  to  work  with 
them  to  secure  more  adequate  services. 

The  court  should  have  representation  in  the  local  council  of 
social  agencies  and  council  committees  concerned  with  problems 
closely  related  to  the  work  of  the  court. 

The  court  should  endeavor  to  have  its  work  understood  and 
supported  by  the  community.  Such  understanding  and  support 
will  go  far  in  obtaining  the  necessary  facilities  and  in  making  the 
court's  resources  and  methods  known  to  those  who  may  refer 
children  or  be  brought  before  it.  The  court  owes  to  the  com- 
munity an  accounting  of  its  work  and,  through  such  an  accounting, 
may  receive  valuable  help  and  advise. 

Interpretation  of  the  court's  work  to  the  community  can  be  done 
in  many  ways.     Methods  which  are  important  include : 

1  The  publication  of  an  annual  report  in  which  the  court  describes 
its  work.  This  report  is  also  a  medium  through  which  the  court 
can  point  to  the  need  for  enlarged  or  better  facilities  for  the 
care  and  treatment  of  children. 

2  A  good  working  relationship  with  the  press.  Examples  of  this 
would  be  the  giving  of  nonconfidential  information  that  is  news- 
worthy and  the  inviting  of  press  representatives  to  attend 
hearings  (see  p.  59,  THE  HEARINGS  OF  CHILDREN'S 
CASES)  and  observe  the  work  of  the  court. 

In  many  communities  the  press  has  recognized  the  need  to 
protect  children  coming  before  the  court  from  harmful  publicity 
and  through  self-imposed  censorship  has  achieved  such  pro- 
tection. However,  in  order  fully  to  protect  children  from 
harmful  publicity,  any  publication  of  the  names  or  pictures  of 
children  subject  to  the  court's  jurisdiction  or  involved  in  cases 
before  the  court  should  be  prohibited,  except  with  the  per- 
mission of  the  court  or  of  the  child's  parent  or  legal  guardian. 

3  The  use  of  a  statewide  or  local  citizen's  advisory  committee  to 
interpret  the  philosophy,  achievements,  and  needs  of  the  court. 
Such  advisory  committees  should  represent  broad  interests  in 
the  community  and  should  include  members  of  the  public  at 
large  as  well  as  professional  people. 

Advisory  committees  have  a  dual  function.  They  should  be 
used  not  only  to  interpret  the  court's  work  but  also  to  give  the 
general  public  a  chance  to  make  suggestions  about  the  work  of 
the  court. 

4  Talks  by  the  judge  or  by  court  staff  to  PTA's,  church  groups, 
fraternal  organizations,  and  other  civic  groups.  Permitting 
representatives  of  such  groups  to  visit  the  court  and  observe 
hearings.     Both  of  these  methods  are  valuable  in  establishing 
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sound  community  relations  and  in  developing  interest  in  the 
work  of  the  court. 

It  is  important  that  the  court  have  a  good  working  relationship 
with  a  number  of  different  professional  groups.  Such  a  relation- 
ship must  be  particularly  developed  with  the  legal  profession. 

In  many  communities,  courts  handling  children's  cases  have  the 
confidence  of  the  legal  profession;  in  others,  the  relationship  is 
guarded;  and,  in  still  others,  there  may  be  open  distrust  of  the 
court  by  attorneys.  A  number  of  factors  have  contributed  to  the 
growth  of  this  latter  attitude.  The  feeling  that  the  attorney  has 
no  place  in  the  proceedings  in  these  courts  has,  unfortunately, 
gained  favor  in  some  quarters.  As  a  result,  it  is  not  uncommon 
to  find  that  the  attorney  representing  the  child  or  family  is  con- 
sidered by  some  social  workers  or  probation  oflficers  and  even 
occasionally  by  some  judges  as  an  adversary  whose  only  purpose 
is  to  oppose  any  recommendations  or  plans  which  the  court  may 
have  under  consideration.  This  attitude  indicates  the  need  for 
more  understanding  of  the  lawyer's  role  in  the  judicial  process  and 
recognition  of  the  individual's  right  to  counsel.  Such  an  attitude 
fails  to  recognize  that  the  attorney,  if  aware  of  the  basic  principles 
and  objectives  of  the  specialized  court,  can  be  of  inestimable  assist- 
ance in  the  resolution  of  the  problems  presented  with  respect  to  his 
client  and  in  bringing  before  the  court  all  facts  needed  to  make 
such  a  resolution  successful. 

On  the  other  hand,  there  are  comparatively  few  attorneys  who 
have  taken  the  time  or  the  trouble  to  become  familiar  with  the 
philosophy,  approach,  or  the  procedures  of  these  specialized  courts. 
The  attorney  who  does  so  will  generally  find  that  he  can  better  serve 
his  client  and  work  harmoniously  in  the  setting  of  the  court. 

The  attorney  has  a  duty  to  his  client  to  see  that  he  is  afforded 
every  protection  under  the  law.  He  can  also  help  his  client  present 
his  own  plans  or  suggestions  for  a  solution  of  the  problem.  At- 
torneys often  are  in  accord  with  the  recommendations  of  the 
probation  officer  after  the  facts  upon  which  they  are  based  are 
made  known  to  them.  When  this  is  the  case,  attorneys  may  be  of 
much  help  in  getting  the  child  or  family  to  accept  the  disposition 
being  considered  or  made  by  the  court. 

For  these  reasons  it  is  extremely  important  for  the  court  to  work 
closely  with  all  the  members  of  the  legal  profession. 

The  public  relations  of  the  court  will,  however,  depend  to  a 
great  extent  on  the  way  in  which  it  does  its  work,  on  the  courtesy 
shown  those  who  come  into  contact  with  it,  on  the  avoidance  of 
unnecessary  secrecy  or  the  suggestion  of  star-chamber  proceed- 
ings, and,  finally,  on  its  determination  to  serve  children  to  the  best 
of  its  ability  and  at  the  same  time  protect  the  rights  of  indiviudals. 
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